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1  Australia should have VAD laws: they are 
ethical and VAD can be safely regulated

» There is a strong ethical case for allowing a
limited cohort of patients, who are already dying,
to choose VAD.

» Reliable evidence about VAD systems
internationally and now in Australia shows that
VAD can be safely regulated.

» Politically, legalising VAD has been challenging.
Only narrow and conservative VAD models have
passed in Australia.

2  VAD laws must be evidence-based and
consistent with intended policy goals

» Law reform must be based on reliable evidence
(see the “reliability pyramid”).

» VAD laws must be designed to meet their
intended policy goals.

3  There is now a broad “Australian VAD 
model” but each jurisdiction should pass a 
law most appropriate for its circumstances

» Although based on the same model, Victoria,
Western Australia, Tasmania and South Australia
have all taken slightly different approaches to
regulating VAD.

» Jurisdictions should learn from how existing laws
work in practice and design a law that is most
appropriate for its circumstances (e.g. unique
geography and population distribution).

4  Designing VAD laws requires seeing how
the entire legal framework operates

» Evaluating a VAD law must be based on how
it will work as a whole, and not by considering
individual provisions in isolation.

» For example, numerous eligibility criteria for
accessing VAD work together in these laws.
Concern about one criterion when considered in
isolation may resolve if all criteria are considered
as a whole.

» The process of designing VAD laws should
include testing how eligibility criteria affect who
can access VAD and for what medical conditions.

5  “Piling on” ad hoc safeguards to already
sound VAD laws does not make laws safer 
and can make them worse

» Ad hoc safeguards have been added during
parliamentary processes to already sound
proposals for VAD laws.

» This led to inconsistency and incoherence
in those laws without improving patient or
community safety.

Voluntary assisted dying research: a policy briefing

This briefing summarises research about voluntary assisted dying (VAD) conducted by 
Professors Ben White and Lindy Willmott (with colleagues).

Higher up pyramid + tested = greater reliability

Q
U

AL
IT

Y

meta-analyses 
and systematic 

reviews

population-level 
research

case series  
(small group)

case reports  
(single individual)

anecdotes, opinions, editorials, letters to the editor

Tested
 - Court
 - Expert Panel
 - Non-partisan 
Parliamentary 
Committee

 - Peer review
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6  VAD systems must be workable so eligible 
patients can access VAD

 » The complex Victorian VAD law and system make 
patient access to VAD challenging.

 » Key problems include:

 - doctors are not allowed to raise the topic of 
VAD with patients

 - the need to obtain a government permit to 
access VAD, and 

 - the complexity of the administrative process 
when applying for VAD.

7  The Commonwealth Criminal Code must 
be changed: it is an unjust barrier for 
patients seeking VAD and their doctors 

 » The Code makes illegal using a “carriage service” 
(e.g. email, telephone, fax, telehealth) in relation 
to “suicide”. This creates risk for doctors and 
others who are otherwise acting legally under 
State VAD systems. 

 » This means some steps in the VAD process must 
be done face-to-face. This is causing hardship 
and delay for patients and doctors.

 » For constitutional law reasons, States cannot 
resolve this issue.

 » The Commonwealth Government should 
amend this law so it will not apply to lawful 
VAD systems.

8  Institutions should not have power to 
prevent their patients or permanent 
residents from accessing VAD 

 » There is some limited evidence that institutions 
are blocking access to VAD in Victoria. Some 
institutions in other States have also indicated 
they will block access.

 » Legislation should permit an institution to not 
participate but must ensure eligible patients and 
permanent residents can still access VAD.

9  Effective implementation of VAD is 
challenging but very important

 » How a VAD system operates depends not only on 
the law, but also system design, including factors 
such as IT, navigation and support services.

 » Sufficient time and resources are needed to 
effectively implement VAD laws. And once 
implemented, VAD systems should be kept under 
constant review.

 » VAD laws are complex so implementation should 
aim to make the patient, family and doctor 
experience as smooth and simple as possible.

 » Effective training for practitioners involved in 
VAD (and others) is critical as is a user-friendly 
IT system. 

A compilation of the 37 research papers this policy briefing is based on is available here:  
https://research.qut.edu.au/voluntary-assisted-dying-regulation/other-resources

Voluntary assisted dying research: a policy briefing

Australian Centre for Health Law Research, Faculty of Business and Law, Queensland University of Technology

August 2021

Professor Ben White 
bp.white@qut.edu.au

Professor Lindy Willmott 
l.willmott@qut.edu.au

www.research.qut.edu.au/achlr
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A	MODEL	VOLUNTARY	ASSISTED	DYING	BILL 

BEN WHITE AND LINDY WILLMOTT* 

This paper proposes a new model Voluntary Assisted Dying Bill, along with 

an Introduction, and Explanatory Notes to provide a brief context and 

explanation of several key components. 
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2 

I INTRODUCTION 

Voluntary assisted dying is the subject of much public, policy, parliamentary and legal 

discussion in Australia. Victoria’s Voluntary Assisted Dying Act 2017 (Vic) commenced on 

19 June 2019 after an 18-month implementation period. This is the first time in more 

than twenty years that voluntary assisted dying has been lawful in Australia following the 

repeal of the Northern Territory legislation, Rights of the Terminally Ill Act 1995, by the 

Commonwealth in 1997.1 There is not yet empirical research available on how the Act is 

functioning, although the Voluntary Assisted Dying Review Board has released its first 

report covering the first eleven days of the Act’s operation.2 

Victoria may soon be joined by other Australian States. At the time of writing, the Western 

Australian Parliament is considering its Voluntary Assisted Dying Bill 2019 (WA). This 

Bill resulted from a recommendation of the Joint Select Committee on End of Life Choices 

that voluntary assisted dying be permitted in that State.3 The Government adopted that 

recommendation,4 and, reflecting the Victorian law reform path, the Government 

established a Ministerial Expert Panel to advise on specific elements of a proposed 

voluntary assisted dying legislative framework.5   

Further, in November 2018, Queensland referred the issue of voluntary assisted dying 

laws to a Parliamentary Committee6 and South Australia took a similar course in April 

2019.7 Also in 2019, an Australian Capital Territory Parliamentary Select Committee, 

established to inquire into end of life choices including voluntary assisted dying, 

published its Report.8 The Australian Capital Territory, like the Northern Territory, 

1 The Commonwealth Government exercised its constitutional powers to repeal the Rights of the 
Terminally Ill Act 1995 (NT) just nine months after the legislation commenced operation: Euthanasia Laws 
Act 1997 (Cth). 
2 Voluntary Assisted Dying Review Board, Report on Operations 2018-2019 (Report, August 2019). 
3 Joint Select Committee on End of Life Choices, 40th Parliament of Western Australia, My Life, My Choice 
(Report No 1, August 2018), xl-xli. 
4 Government of Western Australia, ‘Western Australian Government response: Joint Select Committee on 
End-of-Life Choices Report, My Life, My Choice’ (Report, WCP-013515, December 2018).   
5 Department of Health, Government of Western Australia, Ministerial Expert Panel on Voluntary Assisted 
Dying: Final Report (Discussion paper, HEN-013590, June 2019). 
6 An issues paper was released in February 2019: Health, Communities, Disability Services and Domestic 
and Family Violence Prevention Committee, 56th Parliament of Queensland, Inquiry into aged care, end-of-
life and palliative care and voluntary assisted dying (Paper No 3, 14 February 2019). 
7 Joint Committee on End of Life Choices, Parliament of South Australia, ‘Terms of Reference’ (April 2019). 
8 ACT Legislative Assembly, Select Committee on End of Life Choices in the ACT (Report, March 2019), 74-
96.
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currently lacks constitutional power to enact voluntary assisted dying legislation.9 

However, a majority of the Select Committee suggested that the Australian Capital 

Territory ‘gives serious consideration … to establishing an appropriate scheme’ should 

their power to enact legislation be restored.10 The Report also identified some proposed 

eligibility and safeguards for such a legislative regime.11 

This recent flurry of activity occurs against the backdrop of longstanding efforts to reform 

the law in this area. At the time of writing, there have been a total of 59 Bills introduced 

in Australian Parliaments over a 30-year period dealing with voluntary assisted dying. 

Forty-five of these Bills proposed models to permit and regulate voluntary assisted 

dying.12 The authors have elsewhere observed that, over recent times, these Bills have 

been closer to passing through the relevant Chamber in which they were introduced.13 

Reform is becoming increasingly likely. 

Much of the discussion that has accompanied these reform efforts, and critique of them, 

has been in relation to the threshold issue of whether the law should change to permit 

voluntary assisted dying or not. While this will continue to be a critical issue, given the 

likelihood of reform, the authors submit that there should be an increased focus on the 

range of policy options for the way in which voluntary assisted dying is regulated, 

including the scope of what is permitted.14  

When thinking about the future of voluntary assisted dying reform in Australia, there may 

be a temptation to simply adopt the Victorian model; it has passed through an Australian 

Parliament so may be regarded as ‘politically feasible’.15 Alternatively, it may be seen as 

9 These powers were removed by the Commonwealth Government by the enactment of the Euthanasia 
Laws Act 1997 (Cth). 
10 ACT Legislative Assembly (n 8) 95. 
11 Ibid. 
12 See Lindy Willmott et al, ‘(Failed) voluntary euthanasia law reform in Australia: Two decades of trends, 
models and politics’ (2016) 39(1) University of New South Wales Law Journal 1; Ben White and Lindy 
Willmott, ‘Future of assisted dying reform in Australia’ (2018) 42(6) Australian Health Review 616. The 
latest (and only) Bill not included in the two articles above is the Voluntary Assisted Dying Bill 2019 
(WA). The Bills that did not propose a model for assisted dying generally sought to either overturn the 
prohibition on territories legislating on this topic, or to hold a referendum on law reform.  For analysis of 
the arguments that politicians have raised for and against voluntary assisted dying when debating these 
Bills in parliament, see Andrew McGee et al, ‘Informing the euthanasia debate: Perceptions of Australian 
politicians’ (2018) 41(4) University of New South Wales Law Journal 1368. 
13 White and Willmott, ‘Future of assisted dying reform in Australia’ (n 12). 
14 See for example Ben White and Lindy Willmott, ‘How should Australia regulate voluntary euthanasia 
and assisted suicide’ (2012) 20 Journal of Law and Medicine 410. 
15 White and Willmott, ‘Future of assisted dying reform in Australia’ (n 12) 618. 
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the starting point for reform discussions with a ‘plus/minus’ approach taken of removing 

or adding components to the Victorian model.16 This latter approach has been the case in 

Western Australia as the Voluntary Assisted Dying Bill 2019 (WA) draws heavily on the 

Victorian model but with some variations.17 

The authors raise for consideration a different approach — a legislative model based on 

values that the authors consider are appropriate to underpin laws of this kind. It is 

suggested this is needed for two reasons. The first is that there are challenges with the 

Victorian model. Some of these are discussed below (briefly, because of space 

constraints), but a key challenge is the complexity of the legislative framework.18 As part 

of designing a Bill that was sufficiently conservative to navigate through both Houses of 

the Victorian Parliament, the process for accessing voluntary assisted dying is complex 

and with many safeguards. When supporting the passage of the Victorian Bill, the Premier 

observed that it provided the ‘safest scheme in the word, with the most rigorous checks 

and balances’.19 As noted, this may be a function of the political nature of reform, but it 

must be questioned whether the Victorian legislation provides the optimal model for 

permitting and regulating voluntary assisted dying. 

The second (and linked) reason is that core features of a voluntary assisted dying Bill, 

particularly in relation to the scope of what is permitted, the eligibility criteria and 

safeguards, need to be justifiable by reference to values that should underpin this kind of 

legislation. Providing a person access to assistance to die is a serious issue, and so the 

rigour of testing a Bill against a defined set of values is important. The alternative is that 

political compromise, while often necessary for law reform, can lead to legislation failing 

to reflect its overall policy objectives in important respects. 

16 Ibid 619. 
17 Ben White et al, ‘WA’s take on assisted dying has many similarities with the Victorian law – and some 
important differences’, The Conversation (online, 9 August 2019)<https://theconversation.com/was-
take-on-assisted-dying-has-many-similarities-with-the-victorian-law-and-some-important-differences-
121554>. The model Bill presented in this article was written prior to the Voluntary Assisted Dying Bill 
2019 (WA) being released. However, the authors note that there are some similarities between the 
Western Australian Bill and the model Bill in terms of key departures from the Victorian approach. 
18 See Ben White, Lindy Willmott and Eliana Close, ‘Victoria’s voluntary assisted dying law: clinical 
implementation as the next challenge’ (2019) 210(5) Medical Journal of Australia 207. For example, it has 
been questioned whether a safeguard intended to prevent coercion may also act as a barrier for eligible 
patients to access voluntary assisted dying: Carolyn Johnston and James Cameron, ‘Discussing Voluntary 
Assisted Dying’ (2018) 26(2) Journal of Law and Medicine 454.  
19 Daniel Andrews, ‘Victoria State Government ‘Voluntary assisted dying model established ahead of vote 
in Parliament’ (Media release, 25 July 2017). 

15



VOL 7(2) 2019 GRIFFITH JOURNAL OF LAW & HUMAN DIGNITY	

5 

The authors have previously identified a set of values to guide law reform in this area, 

and have outlined in broad terms the model this would produce.20 The authors continue 

to endorse the importance of these values and have used them as a departure point to 

draft a Voluntary Assisted Dying Bill. However, this Bill has also moved beyond these 

values as more abstract considerations. The process of drafting a Bill prompts deeper and 

more concrete thought, not only about the policy decisions that need to be made, but how 

to present them.21 

This article is comprised of two parts: Explanatory Notes and the Bill. The Explanatory 

Notes explain the approach taken to drafting the Voluntary Assisted Dying Bill. They 

differ from traditional Explanatory Notes which tend to address each provision 

sequentially and explain its purpose. By contrast, the primary goal of the Explanatory 

Notes that follow is to explain the Bill at a global level, while still explaining some of the 

more important provisions in more detail. Key issues covered are the values and 

principles that underpin the Bill, the major policy positions taken, and the approach 

adopted in relation to drafting style. This is then followed by the full text of the Bill.  

Voluntary assisted dying is a vexed and contested issue. Despite this complexity, over 

recent years there has been a shift in the national debate as successive governments put 

the issue of voluntary assisted dying on the political agenda. Reform is likely to be a 

matter of ‘when’ rather than ‘if’.22 As such, it is imperative now to consider carefully what 

shape reform should take rather than uncritically adopt the legislative model recently 

passed by the Victorian Government. In an attempt to widen the Australian	debate,	the	

authors	offer	 this	Bill	 and	 its	Explanatory	Notes	 for	 consideration.	Since	 finalising	 the	

manuscript,	the	authors	also	note	that	the	Voluntary	Assisted	Dying	Act	2019	was	passed	

by	the	Western	Australian	Parliament. 

20 Lindy Willmott and Ben White ‘Assisted dying in Australia: A values-based model for reform’ in Ian 
Freckelton and Kerry Petersen (eds) Tensions and Traumas in Health Law (Federation Press, 2017), 488-
99. 
21 As stated by the Commonwealth Secretariat guide on law reform: ‘the interrogation that proposals are 
subjected to as a result of the process of instructing legislative drafters assists with the refining of the 
policy behind the recommendations’ Commonwealth Secretariat, Changing the Law: A Practical Guide to 
Law Reform (Report 2017), 146 
<http://www.calras.org/pub/Main/LawReform/Changing%20The%20Law.pdf>. 
22 White and Willmott, ‘Future of assisted dying reform in Australia’ (n 12). 
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II EXPLANATORY NOTES FOR THE VOLUNTARY ASSISTED DYING BILL 2019 

These Explanatory Notes explain the approach taken to drafting the Voluntary Assisted 

Dying Bill 2019. This includes identifying the values and principles that underpin the Bill, 

the major policy positions taken, and the approach adopted in relation to drafting style. 

These Notes are different from the traditional Explanatory Notes which usually explain 

each provision sequentially. While some specific provisions are explained further below, 

this document is primarily aimed at explaining the Bill at a more global level. A diagram 

providing an overview of the process proposed by the Bill for accessing voluntary 

assisted dying is included in the Appendix. 

A Values Underpinning the Bill 

The values underpinning the design of this Bill are those outlined and explained in the 

book chapter ‘Assisted Dying in Australia: A Values-based Model for Reform’ in the book 

Tensions and Traumas in Health Law.23 Those values are:  

• Life;

• Autonomy;

• Freedom of conscience;

• Equality;

• Rule of law;

• Protecting the vulnerable; and

• Reducing human suffering.

Added to this list which underpinned the design of the Bill is the concept of safe and high-

quality care.24 The proposed model situates voluntary assisted dying as part of health 

care and as being provided within the health system.  Accordingly, voluntary assisted 

dying must be provided in a way that is safe and of high-quality like all other health care. 

23 White and Willmott (n 20). 
24 For a discussion of the elements of safe and high-quality end of life care, see Australian Commission on 
Safety and Quality in Health Care, National Consensus Statement: Essential elements for safe and high-
quality end-of-life care (Report, 2015) <https://www.safetyandquality.gov.au/wp-
content/uploads/2015/05/National-Consensus-Statement-Essential-Elements-forsafe-high-quality-end-
of-life-care.pdf>. 
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B Position on Key Overarching Policy Issues 

Many of the key policy decisions are explained in the book chapter ‘A Values-based Model 

for Reform’,25 and so will not be repeated at length below. However, drafting a Bill 

necessarily requires more detailed decisions to be made about how a voluntary assisted 

dying system should operate and some of these other overarching positions will be briefly 

explained (including how they differ from the Victorian model). 

• Clause 6 outlines that voluntary assisted dying includes both of what has historically

been called voluntary euthanasia (called practitioner administration in the Bill) and

physician assisted suicide (called self-administration in the Bill). We do not endorse

the Victorian approach of having self-administration as the default and primary

method of voluntary assisted dying. Providing a choice of practitioner administration

and self-administration for a person requesting access to voluntary assisted dying

promotes the value of autonomy. Where both options are available internationally,

people overwhelmingly choose practitioner administration.26 Also, while the

evidence base is limited, that which exists suggests that practitioner administration

is safer than self-administration with fewer complications.27

• Clause 6 also explains that voluntary assisted dying must occur under medical

supervision. This will clearly occur with practitioner administration when the

registered medical practitioner administers the voluntary assisted dying medication.

In relation to self-administration, being under the supervision of a registered medical

practitioner means that the registered medical practitioner will be present while the

person self-administers the voluntary assisted dying medication. We anticipate this

could be done unobtrusively by the medical practitioner so as to respect the person’s

wishes about how their death occurs.

25 White and Willmott (n 20). 
26 For example, in the Netherlands in 2017, of 6585 cases reported to Euthanasia Review Committees, 
6306 were of euthanasia, 250 were of assisted suicide, and 29 cases involved a combination of both: 
Regional Euthanasia Review Committees, Annual Report 2017 (March 2018) 10. In Canada, drawing on 
the last two federal government reports covering the period from 1 January 2017 to 31 October 2018, of 
the 4575 medically assisted deaths reported, only 2 were self-administered: Health Canada, Fourth 
Interim Report on Medical Assistance in Dying Canada (Report, April 2019) 5 (note: this does not include 
data from some provinces as outlined in the report). 
27 Ezekiel Emanuel et al, ‘Attitudes and practices of euthanasia and physician assisted suicide in the 
United States, Canada and Europe’ (2016) 316(1) Journal of American Medical Association 79, 86. 
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We acknowledge that such an approach has disadvantages, including: access 

implications for persons living in rural and remote areas;28 burdens on medical 

practitioners to supervise voluntary assisted dying; and some limits on a person’s 

autonomy in terms of timing of their death and who is present. In addition to there 

being ways to address these concerns, our view is that the policy benefits of the 

proposed approach outweigh these disadvantages for three main reasons: 

1. These disadvantages only arise in relation to self-administration as by definition

practitioner administration is always medically supervised. Given that where

choice is available, practitioner administration is overwhelmingly chosen, these

disadvantages are only likely to arise in the small number of voluntary assisted

dying cases where a person specifically wants to self-administer.

2. The safety and quality of voluntary assisted dying for the person should be

prioritised. This is enhanced by medical supervision.

3. The voluntary assisted dying medication will be safely managed as it will always

be in the possession or under the direct supervision of a registered medical

practitioner. This also means that complex provisions relating to the medication’s

collection, storage and disposal, such as those in the Voluntary Assisted Dying Act

2017 (Vic), are not required. Registered medical practitioners are subject to

existing regulations in relation to the dangerous medications and the Bill provides

scope for regulations to address this further if needed.

• The starting point for drafting the eligibility criteria in clause 9 was broadly the

approach in the Voluntary Assisted Dying Act 2017 (Vic). While there may be cases that

many regard as appropriate to allow access to voluntary assisted dying which may fall

outside that legislation, eligibility criteria necessarily involve a basis for determining

access and the Victorian model is a defensible approach. We have, however, departed

from this model in three important respects.

The first is that although the Bill requires a person to have a medical condition that

will cause their death, it does not impose a time limit within which a person is

expected to die. We adopt this approach because a time limit is arbitrary. While a

28 While we have not included this in the Bill, permitting nurse practitioners to provide voluntary assisted 
dying has been one response to address access issues in Canada. Although released subsequent to 
drafting the Bill, we also note that the Voluntary Assisted Dying Bill 2019 (WA) grants nurse practitioners 
a role in voluntary assisted dying: see for example clause 53. 
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secondary consideration, not imposing a time limit avoids a registered medical 

practitioner from having to engage in the difficult task of determining prognosis and 

timing of death.  

The second difference is that we have not required that a person be both (a) ordinarily 

resident in a State and (b) ordinarily resident in a State for a period of at least 12 

months prior to a first request. The Bill only requires (a) as this is sufficient to achieve 

the policy goal of preventing non-residents having access to voluntary assisted dying 

in another State. The additional time-based requirement of (b) creates a further 

hurdle to access voluntary assisted dying for otherwise eligible persons and is 

unnecessary to prevent cross-border requests. 

The third difference is in relation to the suffering requirement. To be eligible under 

the Bill, the medical condition must be causing the person ‘intolerable and enduring’ 

suffering. This is a higher threshold than under the Victorian Act but is consistent with 

some international approaches. 

• Clauses 38 and 39 protect conscientious objection by registered health practitioners

in relation to voluntary assisted dying and the ability of entities providing care and

residential services to refuse access to voluntary assisted dying within their facilities.

However, both provisions also create mechanisms that reflect the balance normally

struck in medicine that respects conscience but values autonomy and equality in

ensuring a person still has effective access to a lawful health service. As outlined in

the Note at the end of Clause 38, subclause (3) is drafted sufficiently broadly to allow

the person requesting access to voluntary assisted dying to be provided with contact

details of an entity which can provide information that will facilitate that access to

voluntary assisted dying. This provides an option that some registered medical

practitioners might regard as morally preferable. This would, however, be dependent

on the existence of an entity to provide such information enabling access to voluntary

assisted dying. The approach of the model Bill differs from the Victorian Act which

only addresses the right for a registered health practitioner to refuse to participate in

various aspects of voluntary assisted dying.
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C Approach to Drafting 

1	Other	legislation	and	Bills	consulted	

We adopted or adapted the drafting of the Voluntary Assisted Dying Act 2017 (Vic) where 

our policy position was the same or similar, recognising that this Act had been passed 

already by an Australian Parliament. This includes retaining some wording that may 

otherwise be regarded as complex. 

We also consulted a range of other sources in drafting this Bill. They include other recent 

Australian Bills29 that were close to passing through the relevant Chamber in which they 

were introduced such as the Voluntary Assisted Dying Bill 2013 (Tas), the Death with 

Dignity Bill 2016 (SA) and the Voluntary Assisted Dying Bill 2017 (NSW) as well as the 

Rights of the Terminally Ill Act 1995 (NT) which was in force for a 9 month period in the 

mid-1990s. (The Voluntary Assisted Dying Bill 2019 (WA) was not released at the time of 

drafting the model Bill so was not able to be considered.) Legislation regulating voluntary 

assisted dying overseas was also consulted but we note that drafting styles are quite 

different in some of these countries, especially in European civil law jurisdictions. 

2	Acknowledging	jurisdictional	drafting	styles	and	different	laws	

We recognise that legislative drafting is a specific skill and that different jurisdictions 

have different drafting conventions. Accordingly, our approach in drafting this Bill was to 

make the policy position clear, being aware that it would be revised in line with local 

drafting guidelines. We also acknowledge that there are alternative drafting techniques 

to present the policy framework proposed in this Bill. 

3	Preference	for	brevity	

Our view is that the Bill should be as short and simple as practicable. A decision was made 

therefore that the Bill should focus on establishing the wider legal framework for 

voluntary assisted dying, but not be the source of detailed procedural steps about how it 

is provided. In part, this is because unnecessary length and complexity can impede a clear 

explanation on the proposed policy position.  

29 See also the account of Australian Bills in Willmott et al (n 12); updated in White and Willmott, ‘Future 
of assisted dying reform in Australia’ (n 12) 
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However, we favour this approach predominantly because of our view about the 

appropriate role of legislation within a regulatory framework. Voluntary assisted dying 

should be governed by a suite of regulatory tools including legislation, regulations, 

policies and guidelines. We consider the appropriate function for legislation is to 

establish the legal framework for these decisions, but that the detailed procedural 

guidance is better addressed in regulations, policies and guidelines.  

This is one way in which we have departed from the Voluntary Assisted Dying Act 2017 

(Vic), which is very prescriptive in its approach. We also note this means that omitting a 

provision in the Victorian Act from our Bill does not mean we consider that the relevant 

issue should not be regulated. It may simply reflect that such a matter is more 

appropriately dealt with in regulations or policies and guidelines. It may also be that 

some matters are already adequately dealt with either by existing legislation or 

established protocols in the health system within which voluntary assisted dying will 

occur.  

D Specific Policy Issues Explained 

Earlier in these Explanatory Notes, some key overarching policy issues were explained. 

Here we address a series of smaller and specific policy decisions that have been made in 

the course of drafting the Bill.  

Some of the discussion below explains why certain safeguards in the Voluntary Assisted 

Dying Act 2017 (Vic) have not been adopted. A global point to make here is that the 

Victorian Act is very unusual in its detail and complexity when compared with 

international models, the Rights of the Terminally Ill Act 1997 (NT) and the other 

Australian Bills consulted. As mentioned above, some of this detailed procedural 

guidance in the Victorian Act is better placed in regulations, policies or guidelines.  

Further, some of the Victorian Act’s safeguards do not add substantive value to 

safeguarding vulnerable persons, may impose undue burden on persons requesting 

access to voluntary assisted dying and the registered health practitioners assisting them, 

and are inconsistent with the overarching values that we consider should guide the law 

in this area. For these reasons, we concluded that their inclusion in the Bill was not 

justified. Instead, we have focused on safeguards that we consider are needed to ensure 
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the voluntary assisted dying system operates as intended, and have drawn on approaches 

in other Australian Bills and international models. 

• The Bill does not contain a prohibition on registered health practitioners initiating

discussions about voluntary assisted dying with their patients as imposed by section

8 of the Voluntary Assisted Dying Act 2017 (Vic). For reasons expanded on elsewhere,30

this impedes the frank discussions needed for safe and high-quality end-of-life care.

• The Bill does not contain a requirement to obtain a permit from the relevant

government department prior to providing access to voluntary assisted dying as

required by Part 4 of the Voluntary Assisted Dying Act 2017 (Vic). This requirement is

unnecessarily bureaucratic, delays access to voluntary assisted dying, and is of limited

utility as a safeguard as it is only likely to be a review of the relevant documentation.

• The wording of clause 13(3) of the Bill prescribing the required qualifications and

experience of one of the registered medical practitioners is intentionally different

from section 10(3) of the Voluntary Assisted Dying Act 2017 (Vic). Under the Victorian

Act, one of the registered medical practitioners must be a medical specialist in the

person’s disease, illness or medical condition (emphasis added). The interpretation of

this provision is that General Practitioners and Palliative Care Physicians would not

qualify as having this ‘expertise and experience’. The proposed wording in this Bill is

instead that either of the registered medical practitioners ‘must have relevant

experience in treating or managing the medical condition expected to cause the death

of the person being assessed’. While retaining the same policy goal that at least one of

the registered medical practitioners has particular experience with the person’s

medical condition, this wider wording is intended to reflect that General Practitioners

and Palliative Care Physicians may have such experience.

• This Bill does not contain additional provisions in relation to notifications to the

Australian Health Practitioner Regulation Agency as the existing law requiring

mandatory notifications and permitting voluntary notifications is considered to be

adequate.31

30 See for example, Lindy Willmott et al, ‘Restricting conversations about voluntary assisted dying: 
Implications for clinical practice’ (2019) BMJ Supportive and Palliative Care (in press); Johnston and 
Cameron (n 18). 
31 See for example part 8, divisions 2 and 3 of the Health Practitioner Regulation National Law (Qld). Note 
that the provisions in part 7, division 1 of the Voluntary Assisted Dying Act 2017 (Vic) closely resemble 
those in part 8, divisions 2 and 3 in the Health Practitioner Regulation National Law (Victoria) Act 2009 
(Vic). 
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• This Bill does not include specific provisions about intervention in voluntary assisted

dying decisions by the courts or tribunals. This is because these are primarily clinical

matters for the first and second medical practitioner to assess. An exception is in

relation to decision-making capacity. Depending on local legislation, guardianship or

civil and administrative tribunals may have jurisdiction to adjudicate a person’s

decision-making capacity, and if not, it may be appropriate to specifically grant such

jurisdiction to a tribunal in relation to capacity. Finally, should exceptional

circumstances warrant wider judicial scrutiny, Supreme Courts have been willing to

consider end-of-life issues in appropriate circumstances when approached for

guidance.32

• Clause 2 of the Bill requires an 18-month delay before the Act comes into force to

permit time for implementation as has occurred in Victoria.

• Clause 5 sets out the Bill’s principles, which are based on the values outlined above.

We note for completeness, however, that the value of respecting the rule of law does

not appear in this list of principles. While it remains an appropriate value to inform

the design and implementation of voluntary assisted dying laws, it is not as relevant

in guiding a person or other entity who is exercising a power or performing a function

or duty under the Act.

• Definitions of capacity or decision-making capacity (defined in clause 7 of the Bill)

vary by jurisdiction and so the Bill’s approach may need to be adjusted to reflect this.

For example, Queensland includes the requirement for the person to have ‘freely and

voluntarily’ made the decision as part of the capacity test in its guardianship

legislation.33 In the proposed model, this requirement is addressed as part of the

eligibility criteria.

• Clause 33(3) contains the safeguard that a person’s final request for voluntary

assisted dying must occur immediately prior to access. This ensures it is a

contemporaneous request by a person with capacity who is acting freely and

voluntarily in requesting access to voluntary assisted dying.

• As noted in the Bill, the criminal law of each jurisdiction varies and accordingly, Parts

7 and 8 will need to be considered in light of local laws. This would include

32 See for example, Brightwater Care Group (Inc) v Rossiter (2009) 40 WAR 84; H Ltd v J (2010) 107 SASR 
352. 
33 See Guardianship and Administration Act 2000 (Qld) sch 4 (definition of ‘capacity’) and Powers of 
Attorney Act 1998 (Qld) sch 3 (definition of ‘capacity’). 
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determining the appropriate reach of existing criminal law offences, such as those 

relating to assisting suicide, and how they would interact with the Bill including its 

proposed protections from criminal liability. 
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B Bill	

2019	

A	Bill	

for 

An	 Act	 to	 provide	 for	 voluntary	 assisted	 dying,	 in	 specific	 and	 restricted	

circumstances	and	subject	to	safeguards,	for	persons	with	an	incurable,	advanced	

and	 progressive	 medical	 condition	 that	 will	 cause	 death,	 to	 protect	 registered	

medical	practitioners	who	wish	to	provide	voluntary	assisted	dying	and	registered	

health	practitioners	who	do	not	wish	to	participate	in	voluntary	assisted	dying,	and	

for	related	purposes.	
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The	Parliament	of	[State]	enacts—	

Part	1	 Preliminary	

1	 Short	title	

          This Act may be cited as the Voluntary Assisted Dying Act 2019. 

2	 Commencement	

(1) Subject to subsection (2), this Act comes into operation on a day or days to

be proclaimed.

(2) If a provision of this Act does not come into operation before [insert day 18

months after Parliament passing this Act], it comes into operation on that

day.

3	 Act	binds	all	persons	

This Act binds all persons, including the State. 

4	 Main	objects	of	the	Act	

The main objects of this Act are to— 

(a) provide access to voluntary assisted dying for persons with an

incurable, advanced and progressive medical condition that will cause

death;

(b) establish safeguards to ensure that voluntary assisted dying is

accessed only by persons who meet this Act’s eligibility criteria;

(c) establish the Voluntary Assisted Dying Review Board to provide

oversight of voluntary assisted dying under this Act;
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(d) provide protections from liability for registered health practitioners

and other persons who facilitate voluntary assisted dying in

accordance with this Act; and

(e) enable registered health practitioners and entities who provide a

health service, residential service or professional care service to refuse

to participate in voluntary assisted dying without incurring liability.

5	 Principles	

A person exercising a power or performing a function or duty under this Act 

must have regard to the following principles—  

(a) human life is of fundamental importance and should be valued;

(b) a person’s autonomy should be respected;

(c) freedom of conscience should be respected, including choosing to—

(i) participate in voluntary assisted dying; and

(ii) not participate in voluntary assisted dying;

(d) a person’s equality should be respected and they should be free from

discriminatory treatment;

(e) persons who are vulnerable should be protected from coercion and

abuse;

(f) human suffering should be reduced; and

(g) the provision of voluntary assisted dying should reflect the established

standards of safe and high-quality care.

6	 Meaning	of	voluntary	assisted	dying	

(1) Voluntary	assisted	dying means the administration of voluntary assisted

dying medication to a person and includes steps reasonably related to such

administration.

(2) To remove any doubt, voluntary	assisted	dying may occur through—

(a) a registered medical practitioner administering voluntary assisted

dying medication to a person to bring about their death (practitioner

administration); or
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(b) a person taking voluntary assisted dying medication themselves to

bring about their death under the supervision of a registered medical

practitioner (self-administration).

(3) For the purposes of subsection (2)(b), being under the supervision of a

registered medical practitioner means that the registered medical

practitioner is present while the person self-administers the voluntary

assisted dying medication.

7	 Meaning	of	decision-making	capacity	

(1) A person has decision-making	 capacity in relation to voluntary assisted

dying if the person is able to—

(a) understand the information relevant to the decision relating to access

to voluntary assisted dying and the effect of the decision; and

(b) retain that information to the extent necessary to make the decision;

and

(c) use or weigh that information as part of the process of making the

decision; and

(d) communicate the decision and the person’s views and needs as to the

decision in some way, including by speech, gestures or other means.

(2) For the purposes of subsection (1), a person is presumed to have decision-

making capacity unless there is evidence to the contrary.

8	 Definitions	

The dictionary in Schedule 1 defines particular words used in this Act.	

Part	2	 Eligibility	and	requests	for	access	to	voluntary	

assisted	dying	
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Division	1	 Eligibility	for	access	to	voluntary	assisted	dying	

9	 Eligibility	criteria	

For a person to be eligible for access to voluntary assisted dying— 

(a) the person must be aged 18 years or more; and

(b) the person must—

(i) be an Australian citizen or permanent resident; and

(ii) be ordinarily resident in [State]; and

(c) the person must have decision-making capacity in relation to

voluntary assisted dying; and

(d) the person’s decision to access voluntary assisted dying must be—

(i) enduring;

(ii) made voluntarily and without coercion; and

(e) the person must be diagnosed with a medical condition that—

(i) is incurable; and

(ii) is advanced, progressive and will cause death; and

(iii) is causing intolerable and enduring suffering.

10	 Clarification	of	eligibility	criteria	

(1) Whether a person’s medical condition will cause the person’s death is to be

determined by reference to available medical treatment that is acceptable to

the person.

(2) For the purposes of subsection 9(e)(iii)—

(a) whether suffering is intolerable is to be determined by the person

requesting access to voluntary assisted dying;

(b) suffering caused by a person’s medical condition includes suffering

caused by treatment provided for that medical condition; and

(c) suffering includes physical, psychological and existential suffering.

Division	2	 Requests	for	access	to	voluntary	assisted	dying	
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11	 A	person	may	make	a	first	request	

(1) A person may make a request to a registered medical practitioner for access

to voluntary assisted dying (a first	request).

(2) A person’s first request for access to voluntary assisted dying must be—

(a) clear and unambiguous; and

(b) made by the person personally.

(3) The person may make the first request verbally or by gestures or other

means of communication available to the person.

Part	3	 Assessment	of	eligibility	for	access	to	voluntary	

assisted	dying	

Division	1	 Two	 registered	 medical	 practitioners	 to	 assess	

eligibility 

12	 Two	registered	medical	practitioners	to	assess	eligibility	

(1) A person may access voluntary assisted dying only if two registered medical

practitioners (a first	 medical	 practitioner and a second	 medical

practitioner) assess the person as eligible for access to voluntary assisted

dying.

(2) The first medical practitioner and a second medical practitioner must be

independent of each other.

(3) For the purposes of subsection (2), the first medical practitioner and a

second medical practitioner will not be independent of each other if—

(a) they are family members; or

(b) one medical practitioner is employed by or working under the

supervision of the other medical practitioner.

13	 Qualifications	and	experience	of	first	and	second	medical	practitioners	
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(1) Each of the first medical practitioner and second medical practitioner

must—

(a) hold a fellowship with a specialist medical college; or

(b) be a vocationally registered general practitioner.

(2) Either the first medical practitioner or each second medical practitioner

must have practised as a registered medical practitioner for at least 5 years

after completing a fellowship with a specialist medical college or vocational

registration (as the case requires).

(3) Either the first medical practitioner or each second medical practitioner

must have relevant experience in treating or managing the medical

condition expected to cause the death of the person being assessed.

14	 Approved	training	

The first medical practitioner and a second medical practitioner must not 

commence their assessment for eligibility for access to voluntary assisted 

dying unless that practitioner has completed approved assessment 

training. 

Division	2	 Assessment	by	first	medical	practitioner	

15	 First	medical	practitioner	may	undertake	first	assessment	

(1) A registered medical practitioner (the first	 medical	 practitioner) who

receives a first request from a person may undertake a first	assessment.

(2) The first assessment requires an examination of the person and a review of

their relevant medical records.

16	 First	assessment	

When undertaking a first assessment, the first medical practitioner must 

assess whether the person requesting access to voluntary assisted dying 

meets the eligibility criteria. 
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17	 Further	expertise	required	for	assessment	

(1) If the first medical practitioner is unable to determine whether a person

requesting access to voluntary assisted dying meets one or more of the

eligibility criteria, they must refer the person to a registered health

practitioner or health practitioners with appropriate skills and training.
Example—

A first medical practitioner who is unable to determine whether a person has capacity in 

relation to voluntary assisted dying must refer the person to a registered health 

practitioner with expertise to undertake that assessment. This could be, for example, a 

psychiatrist or geriatrician.  

(2) If the first medical practitioner refers the person to a registered health

practitioner under subsection (1), the first medical practitioner may adopt

the determination of the registered health practitioner in relation to the

matter in respect of which the person was referred.

18	 Information	 to	 be	 provided	 if	 first	 medical	 practitioner	 assesses	 person	 as	

meeting	eligibility	criteria	

(1) If the first medical practitioner is satisfied that the person requesting access

to voluntary assisted dying meets all the eligibility criteria, the first medical

practitioner must inform the person about the following matters—

(a) the person’s diagnosis and prognosis;

(b) the treatment options available to the person and the likely outcomes

of that treatment;

(c) palliative care options available to the person and the likely outcomes

of that care;

(d) the potential risks of taking voluntary assisted dying medication or

having it administered;

(e) that the expected outcome of taking voluntary assisted dying

medication or having it administered referred to in paragraph (d) is

death; and

(f) that the person may decide at any time not to continue with their

request for access to voluntary assisted dying.
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(2) The first medical practitioner must also encourage the person to inform

their family and other treating registered medical practitioners of the

person’s request for access to voluntary assisted dying.

(3) Nothing in this section affects any duty a registered medical practitioner has

at common law or under any other enactment.

19	 Referral	to	second	medical	practitioner	

If the first medical practitioner is satisfied that the person— 

(a) meets the eligibility criteria; and

(b) understands the information required to be provided under section 18,

the first medical practitioner must refer the person to a second medical

practitioner for a second assessment.

Division	3	 Assessment	by	second	medical	practitioner	

20	 Second	medical	practitioner	may	undertake	second	assessment	

(1) A registered medical practitioner (a second	 medical	 practitioner) who

receives a referral from the first medical practitioner may undertake a

second	assessment.

(2) A second assessment requires an examination of the person and a review of

their relevant medical records.

21	 Second	assessment	

When undertaking a second assessment, a second medical practitioner 
must assess whether the person requesting access to voluntary assisted 
dying meets the eligibility criteria.  

22	 Further	expertise	required	for	assessment	

(1) If a second medical practitioner is unable to determine whether a person

requesting access to voluntary assisted dying meets one or more of the
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eligibility criteria, they must refer the person to a registered health 

practitioner or health practitioners with appropriate skills and training. 
Example— 

A second medical practitioner who is unable to determine whether a person has 

capacity in relation to voluntary assisted dying must refer the person to a registered 

health practitioner with expertise to undertake that assessment. This could be, for 

example, a psychiatrist or geriatrician. 
(2) If a second medical practitioner refers the person to a registered health

practitioner under subsection (1), the second medical practitioner may

adopt the determination of the registered health practitioner in relation to

the matter in respect of which the person was referred.

23	 Information	to	be	provided	if	second	medical	practitioner	assesses	person	as	

meeting	eligibility	criteria	

(1) If a second medical practitioner is satisfied that the person requesting access

to voluntary assisted dying meets all the eligibility criteria, the second

medical practitioner must inform the person about the following matters—

(a) the person’s diagnosis and prognosis;

(b) the treatment options available to the person and the likely outcomes

of that treatment;

(c) palliative care options available to the person and the likely outcomes

of that care;

(d) the potential risks of taking voluntary assisted dying medication or

having it administered;

(e) that the expected outcome of taking voluntary assisted dying

medication or having it administered referred to in paragraph (d) is

death; and

(f) that the person may decide at any time not to continue with their

request for access to voluntary assisted dying.

(2) Nothing in this section affects any duty a registered medical practitioner has

at common law or under any other enactment.
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24	 Outcome	of	first	and	second	assessments	

(1) If the first medical practitioner and a second medical practitioner are

satisfied that the person—

(a) meets the eligibility criteria; and

(b) understands the information required to be provided under sections

18 and 23,

the person is eligible for access to voluntary assisted dying. 

(2) If the first medical practitioner assesses a person as eligible for access to

voluntary assisted dying but a second medical practitioner assesses that

person as not eligible for access to voluntary assisted dying, the first

medical practitioner may refer the person to another registered medical

practitioner for a further second assessment.

25	 First	medical	practitioner	report	to	Board	about	eligibility	determination	

(1) The first medical practitioner must, within 14 days of an eligibility

determination being made in relation to a person, give the Board a report

about a person’s eligibility determination in the approved form.

(2) The report must include a copy of the following—

(a) a record of the first request;

(b) the first assessment report;

(c) any second assessment report; and

(d) any other information required by regulation.

(3) For the purposes of this section, an eligibility determination means a

determination by the first medical practitioner that—

(a) a person is eligible for access to voluntary assisted dying in accordance

with subsection 24(1); or

(b) a person is not eligible for access to voluntary assisted dying in

accordance with subsection 24(1).
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Division	4	 Transfer	of	first	medical	practitioner’s	role	

26	 Transfer	of	first	medical	practitioner’s	role	

(1) The first medical practitioner for a person may transfer the role of first

medical practitioner to another registered medical practitioner at—

(a) the request of the person; or

(b) the first medical practitioner’s own initiative.

(2) The first medical practitioner for a person may transfer the role of the first

medical practitioner to a second medical practitioner for the person if the

second medical practitioner has assessed the person as eligible for access to

voluntary assisted dying
Note—

The first and second medical practitioners’ assessments that the person is eligible for 

access to voluntary assisted dying remain valid despite this referral and so the person 

will have the two assessments as required under this Act. A second medical practitioner, 

who has already conducted their assessment, will become the first medical practitioner 

who will supervise the person’s voluntary assisted dying. 

(3) The first medical practitioner for a person may also transfer the role of the

first medical practitioner to a registered medical practitioner other than a

second medical practitioner.

(4) A transfer of the role of the first medical practitioner under subsection (3)

can take effect only if the new first medical practitioner has assessed the

person as eligible for access to voluntary assisted dying, having conducted

their own assessment in accordance with sections 15 to 18.
Note—

The purpose of this subsection is to ensure that the first medical practitioner has always 

undertaken their own eligibility assessment given that practitioner is supervising the 

person’s voluntary assisted dying. 

(5) The person requesting access to voluntary assisted dying must agree to the

role of the first medical practitioner being transferred to the other registered

medical practitioner before that transfer can take effect.
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Part	4	 Access	to	voluntary	assisted	dying	

Division	1	 Second	request	for	access	to	voluntary	assisted	dying	

27	 Person	 assessed	 as	 eligible	 for	 access	 to	 voluntary	 assisted	dying	may	make	

second	request 

(1) A person assessed as eligible for access to voluntary assisted dying in

accordance with subsection 24(1) may make a written request (a second

request) requesting access to voluntary assisted dying.

(2) The second request must—

(a) specify that the person—

(i) makes the declaration voluntarily and without coercion; and

(ii) understands the nature and the effect of the request the person

is making; and

(b) be in writing and in the approved form;

(c) be signed by the person making the request in the presence of two

witnesses and the first medical practitioner.

(3) Despite subsection (2)(c), a person may sign a second request at the

direction of the person making the request if—

(a) the person making the request is unable to sign the declaration; and

(b) the person signing—

(i) is aged 18 years or more; and

(ii) is not a witness to the signing of the request.

(4) A person who signs a written request on behalf of the person making the

request must do so in that person’s presence.

(5) If a person makes a second request with the assistance of an interpreter, the

interpreter must certify on the request that the interpreter provided a true

and correct translation of any material translated.

28	 Witness	to	making	of	second	request 
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(1) A person is eligible to witness the making of a second request if the person

is—

(a) aged 18 years or more; and

(b) not an ineligible witness.

(2) A person is an ineligible witness for the purposes of a second request if the

person—

(a) knows or believes that the person—

(i) is a beneficiary under a will of the person making the second

request; or

(ii) may otherwise benefit financially or in any other material way

from the death of the person making the second request; or

(b) is an owner of, or is responsible for the day-to-day operation of, any

facility at which the person making the second request is receiving a

health service, residential service or professional care service; or

(c) is directly involved in providing a health service, residential service or

professional care service to the person making the second request.

(3) Not more than one witness may be a family member of the person making

the second request.

29	 Certification	of	witness	to	signing	of	second	request 

(1) A witness who witnesses a person signing a second request must—

(a) certify in writing in the second request that—

(i) in the presence of the witness, the person making the second

request appeared to voluntarily and without coercion sign the

second request; and

(ii) at the time the person signed the second request, the person
appeared to have decision-making capacity in relation to
voluntary assisted dying; and

(iii) at the time the person signed the second request, the person

appeared to understand the nature and effect of making the

second request; and

(b) state that the witness is not knowingly an ineligible witness.
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(2) A witness who witnesses another person signing a second request on behalf

of  the person making it must—

(a) certify in writing in the second request that—

(i) in the presence of the witness, the person making the second

request appeared to voluntarily and without coercion direct the

other person to sign the second request; and

(ii) the other person signed the second request in the presence of the

person making the second request and the witness; and

(iii) at the time the other person signed the second request, the person

making it appeared to have decision-making capacity in relation

to voluntary assisted dying; and

(iv) at the time the other person signed the second request, the person

making it appeared to understand the nature and effect of making

the second request; and

(b) state that the witness is not knowingly an ineligible witness.

(3) A certification and statement under subsection (1) or (2) must be signed by

the witness making it in the presence of the first medical practitioner.

Division	2	 Final	request	for	access	to	voluntary	assisted	dying 

30	 Person	may	make	final	request	for	access	to	voluntary	assisted	dying	

(1) A person may make a final	request	to the first medical practitioner for the

person that the first medical practitioner provide access to voluntary

assisted dying to the person if—

(a) the person has made a second request in accordance with section 27;

(b) the person has decision-making capacity in relation to voluntary

assisted dying;

(c) the person’s request for access to voluntary assisted dying is made

voluntarily and without coercion;

(d) the person’s request for access to voluntary assisted dying is enduring;

and
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(e) the person understands that access to voluntary assisted dying will be

provided immediately after the making of the final request.

(2) The person’s final request for access to voluntary assisted dying must be—

(a) clear and unambiguous; and

(b) made by the person personally.

(3) The person may make the request verbally or by gestures or other means of

communication available to the person.

(4) A final request must be made in the presence of a witness.

(5) The first medical practitioner must refuse to accept the person’s final

request if the first medical practitioner is not satisfied of any matter under

subsection (1).

31	 Nature	of	voluntary	assisted	dying	in	final	request	

The person’s final request must specify the nature of the voluntary assisted 

dying requested from the first medical practitioner, namely— 

(a) practitioner administration of voluntary assisted dying medication to

the person; or

(b) supervised self-administration by the person of voluntary assisted

dying medication.

32	 Witness	to	making	of	final	request	

(1) A person is eligible to witness the making of a final request if the person is—

(a) aged 18 years or more;

(b) not employed by or working under the supervision of the first medical

practitioner; and

(c) not a family member of the first medical practitioner.

(2) The witness who witnesses a person making a final request must certify in

writing in the approved form that—

(a) the person at the time of making the final request appeared to have

decision-making capacity in relation to voluntary assisted dying;
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(b) the person in requesting access to voluntary assisted dying appeared

to be acting voluntarily and without coercion; and

(c) the person’s request to access voluntary assisted dying appeared to be

enduring.

33	 Timing	of	final	request	

(1) A person’s final request must be made—

(a) subject to subsection (2), at least nine days after the day on which the

person made the first request; and

(b) in any case, at least one day after the day on which the second

assessment that assessed the person as eligible for access to voluntary

assisted dying was completed.

(2) Subsection (1)(a) does not apply if the first medical practitioner for the

person considers that the person’s death is likely to occur before the expiry

of the time period specified in that subsection, and this is consistent with the

prognosis of a second medical practitioner who conducted a second

assessment for the person.

(3) A person’s final request must also be made immediately before the first

medical practitioner provides access to voluntary assisted dying.

Division	3	 First	 medical	 practitioner	 may	 provide	 access	 to	

voluntary	assisted	dying	

34	 First	medical	practitioner	may	provide	access	to	voluntary	assisted	dying	

Upon receiving the final request from a person, the first medical 

practitioner for that person may provide access to voluntary assisted dying 

to that person in accordance with the final request.
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Division	4	 Management	of	voluntary	assisted	dying	medication	

35	 Collection,	storage	and	disposal	of	voluntary	assisted	dying	medication	

The collection, storage and disposal of the voluntary assisted dying 

medication by the first medical practitioner must occur in accordance with 

the requirements set out in the regulations.  

Division	5	 Person	may	decide	at	any	time	not	to	take	any	further	

step	in	relation	to	access	to	voluntary	assisted	dying	

36	 Person	may	decide	at	any	time	not	to	take	any	further	step	in	relation	to	access	

to	voluntary	assisted	dying	

(1) A person requesting access to voluntary assisted dying may decide at any

time not to take any further step in relation to access to voluntary assisted

dying.

(2) The person may express their decision verbally or by gestures or other

means of communication available to the person.

Division	6	 Reporting	of	voluntary	assisted	dying	

37	 First	medical	practitioner	report	to	Board	about	voluntary	assisted	dying	

(1) The first medical practitioner must, within 14 days of providing access to

voluntary assisted dying to a person, give the Board a report about the

voluntary assisted dying in the approved form.

(2) The report must include a copy of the following—

(a) a record of the first request;

(b) the first assessment report;

(c) any second assessment report;

(d) the second request;
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(e) a record of the final request;

(f) the witness’s certification of the final request; and

(g) any other information required by regulation.

Part	5	 Participation	 in	 voluntary	 assisted	 dying	 is	

voluntary	

38	 Registered	health	practitioners	with	conscientious	objection	

(1) A registered health practitioner who has a conscientious objection to

voluntary assisted dying has the right to refuse to do any of the following—

(a) provide information about voluntary assisted dying;

(b) participate in any part of the request and assessment process for

voluntary assisted dying;

(c) supply, prescribe or administer voluntary assisted dying medication;

(d) be present during voluntary assisted dying.

(2) A registered medical practitioner exercising a conscientious objection in

accordance with subsection (1) must disclose the practitioner’s

conscientious objection to the person and offer to refer the person to

another practitioner or entity in accordance with subsection (3).

(3) If requested, the registered medical practitioner must refer the person, or

transfer their care, to—

(a) another registered medical practitioner who, in the referring

registered medical practitioner’s belief, does not have a conscientious

objection to voluntary assisted dying; or

(b) an entity at or through which, in the referring registered medical

practitioner’s belief, the person will have access to another registered

medical practitioner who does not have a conscientious objection to

voluntary assisted dying.
Note— 

Subsection (3)(b) provides for referral of a person requesting access to voluntary assisted 

dying to be to an entity through which the person will have access to another registered 
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medical practitioner who does not have a conscientious objection to voluntary assisted 

dying. This would permit a registered medical practitioner to provide the person 

requesting access to voluntary assisted dying with contact details of an entity which can 

provide information that will facilitate access to voluntary assisted dying.  

39	 Entity	may	refuse	access	to	voluntary	assisted	dying	within	its	facility 

(1) This section applies to an entity, other than a natural person, who provides

a health service, residential service or professional care service.

(2) An entity may refuse access to voluntary assisted dying, including

assessments in relation to voluntary assisted dying, within its facility.

(3) Where a person who requests access to voluntary assisted dying is being

cared for or resides in a facility of an entity that refuses access to voluntary

assisted dying within the facility, the entity must—

(a) inform the person of the entity’s decision to refuse access to voluntary

assisted dying within its facility;

(b) offer to arrange a transfer of the care or residence of the person to an

entity at which, in the entity’s belief, access to voluntary assisted dying

can be provided by a registered medical practitioner who does not

have a conscientious objection to voluntary assisted dying; and

(c) take reasonable steps to facilitate that transfer.

Part	6	 Voluntary	Assisted	Dying	Review	Board 

This Part of the Bill is not outlined in detail because legislative provisions for statutory 

boards vary by jurisdiction. However, the model outlined in the Voluntary Assisted Dying 

Act 2017 (Vic) is generally supported. Specific matters that the Bill should address include: 

• establishing the Voluntary Assisted Dying Review Board and its functions, along with the

powers needed to undertake those functions;

• determining the composition of the Board and its procedures and staffing; and

• the Board’s monitoring role.
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In relation to the Board’s monitoring role, this would need to be both for individual cases 

and the system as a whole. In terms of individual cases, the Board should conduct a post-hoc 

review of each case of voluntary assisted dying to ensure that it complied with the 

requirements of the Act and this duty should be specified in the Act. The Board’s powers 

should include the ability to request further information beyond that provided by the first 

medical practitioner if it considers this necessary. If there are concerns about compliance, 

the Board should be empowered to refer that case to entities such as the police, the Coroner 

and the Australian Health Practitioner Regulation Agency.  

The Board’s monitoring role also requires oversight of the system as a whole to ensure that 

it is functioning as intended and to make recommendations for improvement where needed. 

To support this, the Board would collect and analyse data provided to it by registered 

medical practitioners in their reporting. It may also need to collect further information to 

undertake this overall monitoring role. This data (in de-identified form) should also be made 

publicly available for community scrutiny in the form of annual reports tabled in 

Parliament. The Board should also have power to undertake educational initiatives for 

registered health practitioners and the wider community to promote understanding of, and 

compliance with, the requirements of the Act.  

Part	7	 Protections	 from	 liability	 for	 acting	 in	

accordance	with	Act 

40	 Protection	from	criminal	liability	of	person	who	assists	or	facilitates	request	for	

or	access	to	voluntary	assisted	dying	

A person who in good faith does something or fails to do something— 

(a) that assists or facilitates any other person who the person believes on

reasonable grounds is requesting access to or is accessing voluntary

assisted dying in accordance with this Act; and

(b) that apart from this section, would constitute an offence at common

law or under any other enactment—

does not commit the offence. 
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41	 No	liability	for	registered	health	practitioner	who	acts	in	accordance	with	Act	

(1) A registered health practitioner who, in good faith and without negligence,

acts under this Act believing on reasonable grounds that the act is in

accordance with this Act is not in respect of that act—

(a) guilty of an offence; or

(b) liable for unprofessional conduct or professional misconduct; or

(c) liable in any civil proceeding; or

(d) liable for contravention of any code of conduct.

(2) To remove any doubt, subsection (1) includes when a registered health

practitioner exercises a conscientious objection to voluntary assisted dying

provided that occurs in accordance with this Act.

42	 No	liability	for	registered	health	practitioner	present	after	voluntary	assisted	

dying	medication	administered		

(1) A registered health practitioner who, in good faith, does not administer life

saving or life sustaining medical treatment to a person who has not

requested it, and believes on reasonable grounds that the person is dying

after being administered or self-administering voluntary assisted dying

medication in accordance with this Act, is not, in respect of that omission to

act—

(a) guilty of an offence; or

(b) liable for unprofessional conduct or professional misconduct; or

(c) liable in any civil proceeding; or

(d) liable for contravention of any code of conduct.

(2) This section does not prevent a registered health practitioner from

providing medical treatment for the purpose of ensuring the person’s

comfort.

43	 Section	[insert	number]	of	the	[insert	relevant	criminal	law	Act	or	Code]	does	

not	apply	
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Section [insert number] of the [insert relevant criminal law Act or Code] 

does not apply to a person who knows or believes on reasonable grounds 

that a person is accessing voluntary assisted dying in accordance with this 

Act. 

This provision is based on section 82 of the Voluntary Assisted Dying Act 2017 (Vic) which 

states that section 463B of the Crimes Act 1958 (Vic) does not apply. Section 463B justifies 

the use of force to prevent a suicide. This means that the proposed provision in this Bill will 

only be needed in jurisdictions where a provision like section 463B exists authorising the 

prevention of a suicide. 

Part	8	 Offences 

The approach to and wording of offence provisions varies by jurisdiction so the below are 

illustrative of the standard type of offences included in Voluntary Assisted Dying Bills. Other 

offences may be added or the below proposed offences modified depending on how the 

criminal law is regulated by jurisdiction. 

44	 Inducing	another	person	to	request	access	to	voluntary	assisted	dying	

A person who, by dishonesty or undue influence, induces another to make 

a request for access to voluntary assisted dying is guilty of a crime. 

Maximum penalty— [insert] 

45	 Inducing	another	person	to	access	voluntary	assisted	dying	

A person who, by dishonesty or undue influence, induces another to self-

administer voluntary assisted dying medication or induces another to 

request that a registered medical practitioner administer that medication 

is guilty of a crime. 
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Maximum penalty— [insert] 

46	 False	or	misleading	statements	

A person who knowingly makes a false or misleading statement in, or in 

relation to, a request for access to voluntary assisted dying is guilty of a 

crime. 

Maximum penalty— [insert] 

47	 Failing	to	report	to	Board	

A registered medical practitioner who fails to report to the Board as 

required by this Act is guilty of a crime. 

Maximum penalty— [insert] 

Part	9	 Miscellaneous 

The approach to the Miscellaneous Part of the Bill will also vary by jurisdiction. Specific 

matters that the Bill could or should address include: 

• a requirement to review the Act’s operation after 5 years;

• provisions regulating the use of interpreters;

• approval of training for registered medical practitioners by the relevant government

department;

• confidentiality duties for those with access to personal information in the course of

administering the Act;

• the recording of the death on the Register of Births, Deaths and Marriages;

• that the death is not a ‘reportable death’ for coronial investigation;

• the effect that the Act has on wills, insurance policies, contracts and other statutes;

• forfeiture provisions in relation to a person’s estate where another person is found guilty

of an offence under this Act; and
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• the making of regulations under the Act.

Consequential or transitional provisions will also vary by jurisdiction and so have not been 

included in the Bill 

Schedule	1	 Dictionary	

Only a limited number of important terms used in this Bill are defined below as jurisdictions 

vary in their approaches to definitions sections. Variability also arises because jurisdictions 

have: 

• different acts interpretation legislation which can define commonly used legislative

terms in different ways; and

• different local health legislation from which definitions for Voluntary Assisted Dying

Bills are sometimes taken.

approved	assessment	 training means training approved by the [insert 

relevant government department official] under section 14. 

Board means the Voluntary Assisted Dying Review Board. 

decision-making	capacity	has the meaning set out in section 7. 

eligibility	criteria means the criteria set out in section 9 and clarified in 

section 10. 

eligibility	determination	has the meaning set out in section 25(3). 

family	 member of a person means the person’s spouse or domestic 

partner, parent, grandparent, sibling, child or grandchild. 

final	 request means a request from a person for access to voluntary 

assisted dying to a registered medical practitioner in accordance with 

section 30. 

first	 assessment means an assessment undertaken in accordance with 

Part 3 Division 2.
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first	medical	practitioner means the registered medical practitioner— 

(a) who receives a first request from a person and undertakes a first

assessment; or

(b) to whom the role is transferred in accordance with section 26.

first	 request means a request from a person for access to voluntary 

assisted dying to a registered medical practitioner in accordance with 

section 11. 

ineligible	witness has the meaning set out in section 28(2). 

medical	condition means a medical condition whether caused by disease, 

illness or injury.  

practitioner	administration has the meaning set out in section 6. 

professional	care	services means any of the following provided to another 

person under a contract of employment or a contract for services— 

(a) support or assistance;

(b) special or personal care;

(c) a disability service within the meaning of [the Disability Act].

registered	 health	 practitioner means a person registered under the 

Health Practitioner Regulation National Law to practise a health profession 

other than as a student. 

registered	 medical	 practitioner means a person registered under the 

Health Practitioner Regulation National Law to practise in the medical 

profession other than as a student. 

request	and	assessment	process means, in respect of a person, the making 

or the conducting of the following— 

(a) a first request;

(b) a first assessment;

(c) a second assessment;

(d) a second request;
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(e) a final request.

second	assessment means an assessment undertaken in accordance with 

Part 3 Division 3.

second	medical	practitioner means a registered medical practitioner who 

receives a referral from the first medical practitioner under section 19 and 

undertakes a second assessment. 

second	 request means a request from a person for access to voluntary 

assisted dying to a registered medical practitioner in accordance with 

section 27. 

self-administration has the meaning set out in section 6. 

special	or	personal	care	means— 

(a) assistance with one or more of the following—

(i) bathing, showering or personal hygiene;

(ii) toileting;

(iii) dressing or undressing;

(iv) meals; or

(b) assistance for persons with mobility problems; or

(c) assistance for persons who are mobile but require some form

supervision or assistance; or

(d) assistance or supervision in administering medicine; or

(e) the provision of substantial emotional support.

voluntary	assisted	dying	has the meaning set out in section 6. 

voluntary	 assisted	 dying	 medication means a poison or controlled 

substance or a drug of dependence prescribed by the first medical 

practitioner for the purpose of causing a person’s death
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IV APPENDIX: SHORT OVERVIEW OF THE PROCESS TO ACCESS VOLUNTARY ASSISTED DYING IN

THE VOLUNTARY ASSISTED DYING BILL 2019 
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Assisted Dying in Australia: 
A Values-based Model for Reform 

Lindy Willmott and Ben White" 

Introduction 
Assisted dying demonstrates starkly the tensions and traumas of health law as Australia, 
like jurisdictions around the world, wrestles with proposed changes to make voluntary 
euthanasia and/o~ assisted suicide lawful. Tensions are evident in the entrenched and 
opposing policy positions of individuals and organisations about whether reform 
should occur. And even those advocating for a change in the law will disagree about 
what should and should not be permitted and how a permissive regime should be 
regulated. These different positions are often driven by different ideological perspec
tives and are embedded in deeply held per&onal values and beliefs. 

Assisted dying debates raise issues of traum11- too. In our sophisticated hep.1th system 
which boasts a very high standard qf palliative care, 1 death is generally well managed 
with the patient's pain and symptom~ being adequately contr_olled. Yet, this is not 
always possible. There is trauma f?r a SIT\all cohort of people whose suffering (whether 
physical, psychological or existential) cannot be satisfactorily alleviated and who seek 
assistance to die. This trauma can extend to their loved ones and their treating teams. 

The debate over whether we should reform our law on euthanasia and assisted 
suicide has been particularly prominent in Australia over recent years. We have seen 
Bills drafted in all but one Australian State,2 parliamentary committee inquiries,3 police 

1 

2 

3 

The authors thank our colleagues, Professor Jocelyn Downie and Professor Ian Freckelton QC, 
for their valuable contributions and comments on an earlier draft. Their insightful comments 
sharpened our thinking and improved the quality of this chapter. Of course, the views expressed 
in this chapter are of the authors alone and not necessarily shared by others. We also thank Juliet 
Davis and Penny Neller for their research assistance. 
The Economist Intelligence Unit, The 2015 Quality of Death Index: Ranking palliative care across 
the world (2015) 7, 15, 23, 26, <https://www.eiuperspectives.economist.com/sites/default/ 
files/2015%20EIU%20Quality%20of%20Death%20Index%200ct%2029%20FINAL.pdf>. 
Lindy Willmott et al, '(Failed) Voluntary Euthanasia Law Reform in Australia: Two Decades of 
Trends, Models and Politics' (2016) 39(1) University of New South Wales Law Journal 1, 11. 
Most recently, see the Joint Select Committee on End of Life Choices which was established 
by the Western Australian Parliament on 23 August 2017, <http://www.parliament.wa.gov.au/ 
Parliament/commit.nsf/WCurrentNameNew/023DFCF05E82695948258186001A2106?0penD 
ocument>. See also the review of end-of-life choices in Victoria: Legislative Council Legal and 
Social Issues Committee, Parliament of Victoria, Inquiry iv to End of Life Choices Final Report (June 
2016), <https://www.parliament.vic.gov.au/file_uploads/LSIC_pF3XBb2L.pdf>. 
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investigations, action by medical regulators, 4 and a media-fuelled public debate. There 
has also been considerable movement towards liberalising euthanasia and assisted 
suicide internationally. We will expand on both Australian and international develop
ments shortly. 

The goal of this chapter is not to rehearse all of the arguments for and against 
reform. Instead, we advance a values-based model for assisted dying. These values 
- life, autonomy, freedom of conscience, equality, the rule of law, protecting the 
vulnerable, and reducing human suffering - are based on existing Australian legal 
principle, for example, as reflected in common law, legislation or conventions or trea
ties that have been ratified by Australia. Drawing on these values, we conclude that 
the current criminal law prohibition on assisted dying cannot be justified and instead 
propose a model that permits and regulates assisted dying in certain circumstances. 
Our model is guided by the values identified but also draws on arguments based on 
reason and practice (consistent with the values), including the experience of assisted 
dying in other jurisdictions. 

We acknowledge at this point two limitations of this chapter. First, there is not 
space here to articulate comprehensively and defend the values we propose. Nor is 
there scope to outline in detail the model that follows. That more detailed project 
will have to wait. Our purpose here is to put forward these values and this model 
fm discussion and critique, and we do so with an awareness that a more robust case 
(including discussion of a wider body of literature) is not possible here. 

The second limitation is that there are three important issues that have not been 
considered in developing our model and therefore fall outside the scope of this chap
ter. They are outside scope for two reasons. First, they are complex issues that require 
more detailed consideration than is possible in this chapter. The second reason is that 
they are not currently part of the mainstream Australian assisted dying debate, and so 
it is justifiable and appropriate to leave them to another time. We do not address the 
issue of assisted dyirtg through advance directives. This issue requires a conceptual 
analysis (for example, whether a present competent self should have the authority to 
bind a future incompetent person) as well as answers to implementation questions 
(for example, rules about revocation, relationship to current advance care planning 
systems). We also do not address the issue of assisted dying requested by substitute 
decision-makers as this involves a different formulation of autonomy than that used in 
this chapter, and shifts the discussion of the balancing of the competing values in a way 
that also exceeds the space constraints of this chapter. Finally, we do not consider the 
position of Gillick-competent minors, as Australian court authority recognising limits 
on the power of this cohort to refuse life-sustaining treatment would require detailed 
analysis which is not possible here.5 

4 See, eg, Nitschke v Medical Board of Australia [2015] NTSC 39; Syme v Medical Board of Australia 
[2016] VCAT 2150. 

5 See, eg, Xv Sydney Children's Hospitals Network (2013) 85 NSWLR 294 (an application from the 
New South Wales Court of Appeal for special leave to the High Court was dismissed as moot 
after the child in question turned 18 years of age: Xv Sydney Children's Hospitals Network [2014] 
HCASL 97); Royal Alexandra Hospital for Children Trading as Children's Hospital at Westmead v J 
(2005) 33 Fam LR 448; Minister for Health v AS (2004) 33 Fam LR 223. See further Freckelton and 
McGregor, this volume, Chapter 12. 
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A final point about terminology. We define 'euthanasia' in the following way: 

For the purpose of relieving suffering, a person performs a lethal action6 with the 
intention of ending the life of another person.7 

And 'voluntary euthanasia' as where: 

Euthan~sia is performed at the request of the person whose life is ended, and that 
person is competent.8 

'Assisted suicide' is defined as follows: 

A competent person dies after being provided by another with the means or knowl
edge to kill him or herself.9 

'Physician-assisted suicide' is 'where a doctor acts as the assistant'.10 

For the purpose of this chapter, unless we indicate to the contrary, we will use the 
term 'assisted dying' to refer to both 'voluntary euthanasia' and 'physician-assisted 
suicide' as defined above. 

A short history of Australian assisted dying reform 
The Northern Territory was the first jurisdiction in the world to legalise volun
tary euthanasia with the enactment of the Rights of the Terminally Ill Act 1995 (NT) 
(ROTTIA).11 Although ground-breaking reform, the Act was short-lived, and the 
Commonwealth overturned it a short time later by enacting the Euthanasia Laws Act 
1997 (Cth). Since the enactment (and repeal) of ROTIIA, there have been dozens of 
attempts at the State, Territory and Commonwealth level to: legalise euthanasia (the 
majority of Bills), to overturn the Commonwealth Euthanas'ia Laws Act 1997 (Cth) to 
enable Territories to legislate on the topic, and to hold a referendum on law reform.12 

Bills have been introduced in all Australian jurisdictions except Queensland.13 In the 
past, the majority of the proponents of reform have been independent members of 
parliament, or members of the Australian Greens or the Australian Democrats.14 More 
recently, private members' Bills have been proposed by Labor Party and Liberal Party 
politicians as well.15 Conscience votes have always been allowed when the Bills have 
been considered in parliament. 

6 Note that the authors do not include within this definition positive steps taken by a person to 
stop treatment which action results in death (such as removing a breathing tube). 

7 Willmott et al, above n 2, 6. 
8 Ibid. 
9 Ibid 7. 
10 Ibid. 
11 For background regarding the passage of the Bill and its repeal, see ibid 8-9. 
12 Ibid 11. 
13 Though no Bill has been introduced in Queensland, in October 2016 Queensland Independent 

MP Peter Wellington called for a parliamentary inquiry into voluntary euthanasia and end
of-life choices: Felicity Caldwell, 'Voluntary euthanasia: Calls for Queensland Parliamentary 
Inquiry', Brisbane Times (online), 17 October 2016, <http://www.brisbanetimes.com.au/queens
land/voluntary-euthanasia-calls-for-queensland-parliamentary-inquiry-20161017-gs44ri.html>. 

14 Willmott et al, above n 2, 11-13. 
15 For example, in October 2016 South Australian Liberal MP Dr Duncan Mcfetridge introduced 

the Death with Dignity Bill 2016, which was defeated in the South Australian Parliament follow
ing a close conscience vote: ABC News, 'Voluntary euthanasia: South Australian parliament 
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Despite the large number of Bills introduced, they have rarely reached the Com
mittee or third reading stage. As such, there has been only limited detailed analysis of 
proposed legislation by our parliamentarians. More Bills have lapsed rather than been 
defeated.16 

A recent analysis of the Bills that have been proposed revealed common features: 17 

• Most allow both euthanasia and physician-assisted suicide (including the 
ROITIA). 

• The overwhelming majority of the Bills (including the ROTTIA) propose 
permissive models, that is, providing a legislative framework containing 
eligibility requirements and integrating safeguards which allow euthanasia in 
the described ~ircumstances. (Other models provide defences while continuing 
to retain the offence of killing, and still other models provide for mitigation of 
penalties if killing occurs in certain circumstances.) 

• All permissive models (including the ROTTIA) provide that assistance to die 
would only be available to an adult who is enduring intolerable suffering and/ 
or has a terminal illness. The person needs to be competent and the request 
voluntary. (Under. some models, a person could receive assistance to die if 
they no longer had capacity, but the request was made when he or she did 
have capacity.) 

• Generally, the person could determine for themselves whether the suffering 
was of a level acceptable to them, and most Bills adopt a broad interpretation 
of the categories of suffering (often including physical, psychological and 
existential). 

• Most Bills (including the ROTTIA) contain safeguards including requirements 
that the person obtain information from a range of specialists and specify a 
cooling-off period. 

• Most Bills (including the ROITIA) contain oversight mechanisms, commonly 
reporting to the Coroner. 

So, despite many attempts to reform the law, assisted dying remains unlawful in 
Australia. This has not, however, prevented people from assisting others to end their 
lives. From time to time, doctors have admitted to providing such assistance to patients 
who are approaching the end of their lives and are experiencing unbearable suffering. 
For the most part, such admissions by doctors have not resulted in police investigation 
or prosecution.18 Also at risk are individuals who respond to requests from a terminally 
ill family member or friend who seeks their assistance to die. There are reasonably 

knocks back Death with Dignity euthanasia bill', ABC News (online), 17November 2016, <http:// 
www .abc.net.au/news/2016-11-16/voluntary-eu thanasia-debate-in-south-australia-goes-to
committee/8031776>. In February 2016 South Australian Labor MP Stephanie Key introduced 
the Voluntary Euthandsia Bill 2016, but withdrew the Bill in March 2017: South Australia, 
Parliamentary Debates, House of Assembly, 2 March 2017, 8775 (Stephanie Key, MP, Ashford). 

16 Willmott et al, above n 2, 5-20. 
17 Ibid 39-41. 
18 See, eg, admissions by Dr Rodney Syme about providing assistance to die: Norman Hermant, 

'Euthanasia debate: Doctor confirms he helped patients die, wants to be charged', ABC News 
(online), 8 May 2014, <http://www.abc.net.au/news/2014-05-07/doctor-confirms-he-helped
patient-die/5437686>. Despite that report, Dr Syme was not arrested or prosecuted for a criminal 
offence. 
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regular prosecutions in such cases, 19 although judges frequently hand down sentences 
less than the maximum permitted, and often do not impose a custodial sentence on 
the accused in these cases.20 

Pressure to change the law continues to build. Media interest in reform has been 
unparalleled, perhaps fuelled by the campaign for reform spearheaded by Andrew 
Denton, the high profile entertainer. Media attention is also sparked, and public debate 
ensues, when health professionals are investigated for assisting one of their terminally 
ill patients to die (as is reportedly the case for Dr Alida Lancee in Western Australia)21,or 
conditions are imposed on their ability to practise medicine (as in the case of Dr Rodney 
Syme in Victoria).22 We have also seen a great deal of political activity by members 
of parliament federally and in all Australian States. At the Commonwealth level, the 
Australian Greens plan to table a Bill during the current term of parliament.23 At State 
level, there has been recent political activity through tabling of bills, establishing 
Committees to review the law or calls to do so in all Australian States: In S9uth Australia, 
the State where there have been more reform attempts than in any other Australian 
jurisdiction, the Death with Dignity Bill was defeated in November 2016 by just one 
vote.24 More recently, in Tasmania in May 2017, the Voluntary Assisted Dying Bill 2016 
was defeated in the House of Assembly.25 In Western Australia, a Joint Select Committee 
on End of Life Choices was established on 23 August 2017. 26 Even in Queensland, where 
an assisted dying Bill has never been introduced, Peter Wellington (an independent 
member of parliament) has recently·called for a parliamentary inquiry into end-of-life 
decision-making with a goal of providing individuals with more choice.27 

19 Jocelyn Downie, 'Permitting Voluntary Euthanasia and Assisted Suicide: Law Reform Pathways 
for Common Law Jurisdictions' (2016) 16(1) QUT Law Review 84, 103-104. 

20 Ibid. 
21 Nicolas Perpitch, 'Perth doctor investigated by police after admitting hastening patient's death', 

ABC News (online), 24 August 2016, <http://www.abc.net.au/news/2016-08-24/doctor-alida
lancee~investigated-after-hastening-patient-death/7780788>. At the time of writing, there are 
no media reports that Dr Lancee has been charged. 

22 In 2016, the Medical Board of Australia imposed a condition on the registration of Victorian 
doctor, Dr Rodney Syme, following a mandatory notification from a general practitioner that Dr 
Syme was to assist a terminally ill patient to end his life: Julia Medew, 'Medical Board of Aust
ralia investigates euthanasia doctor Rodney Syme', The Age (online), 7 March 2016, <http://www. 
theage.com.au/victoria/medical-board-of-australia-investigates-euthanasia-doctor-rodney-syme-
20160307-gnca3j.htrnl>. The condition prevented him from engaging in 'the provision of any form 
of medical care, or any professional conduct in his capacity as a me\iical practitioner that has the 
primary purpose of ending a person's life'. On appeal, the Victorian Civil and Administrative 
Tribunal set aside the condition 'on the basis the Tribunal is not able ... to form a reasonable belief 
that Dr Syme's conduct places persons at serious risk or that it is necessary to take immediate 
action to protect public safety': Syme v Medical Board ojAustralia [2016] VCAT 2150, [185]. 

23 The Greens, 'Don't punish doctors for voluntary euthanasia: Greens' (Media Release, 25 August 
2016), <http://greens.org.au/sites/greens.org.au/files/20160627 _Dying%20with%20Dignity _0. 
pdf>. See also the Medical Services (Dying with Dignity) Exposure Draft Bill 2014 which was 
released for consultation in 2014 by Greens Senator Richard Di Natale, <http://www.aph.gov. 
au/-/media/Committees/Senate/committee/legcon_ctte/dying_with_dignity/Exposure%20 
draft%20dying%20with%20dignity. pdf>. 

24 23 votes were in favour and 24 votes opposed the Bill. 
25 8 votes were in favour and 16 votes opposed the Bill. 
26 See <http://www.parliament.wa.gov.au/Parliament/commit.nsf/WCurrentNameNew/023DFC 

F05E82695948258186001A2106?0penDocument>. 
27 Caldwell, above n 13. 
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At the time this book goes to print, bills to legalise assisted dying have just been 
introduced into the New South Wales and Victorian parliaments. On 21 September 
2017, the Voluntary Assisted Dying Bill 2017 was introduced into the Legislative Council 
of New South Wales by National Party MP, Trevor Khan.28 Only a day earlier on 20 
September 2017t a bill of the same name was introduced into the Legislative Assembly 
of the. Victorian Legislative AsS'embly by the Health Minister, Jill Hennessy.29 The intro
duction of the Victorian bill followed an extensive consultation and review process by 
the Victorian Parliament Legislative Council Legal and Social Issues Committee30 and, 
more recently, the Expert Panel which was charged by the Victorian Premier to draft 
legislation to legalise assisted dying.31 

After initially leading the world, Australia has not had an assisted dying law for 
over 20 years, despite repeated efforts to change the law. This may soon change with 
momentum for reform building. If the law does change in one Australian jurisdiction 
to 'allow assisted dying, other States and Territories are likely to follow. This follows 
a trend of liberalisation internationally, to which we now tum. 

A brief snapshot of international assisted dying regimes 
This section provides a brief overview of the international jurisdictions that permit 
assisted dying. The focus is on the three main areas in the world that have legislated 
to permit assisted dying - Europe, the United States and Canada. 

Europe 
There are four jurisdictions in Europe where assisted dying is lawful: the Netherlands, 
Belgium, Luxembourg and Switzerland. The focus of the below discussion is the 
Netherlands and Belgium as they have been in operation longest (and the Luxembourg 
regime is similar to that which operates in Belgium). There is also a brief discussion 
of the Swiss approach. 

The Netherlands 

Both voluntary euthanasia and physician-assisted suicide are permitted in the 
Netherlands. Under the Termination of Life on Request and Assisted Suicide (Review 
Procedures) Act 200232 doctors are protected from criminal charges provided that they 
adhere to the stipulated requirements for assisting patients to die. When a voluntary 
and well-considered request is made by a patient for assistance to bring about their 

28 See <https://www.parliament.nsw.gov .au/Hansard/Pages/HansardResult.aspx# /docid/ 
HANSARD-1820781676-74390>. 

29 See <https://www.parliament.vie.gov .au/images/stories/daily-hansard/ Assembly _2017 I 
Assembly_ Weekly _Aug-Dec_2017 _Book_l2.pdf>. 

30 The Committee's report was tabled in Victorian Parliament on 9 June 2016: Legal and Social 
Issues Committee, Parliament of Victoria, Inquiry into End of Life Choices Final Report (2016). 

31 The Expert Panel released its final report in July 2017: Victoria, Ministerial Advisory Panel on 
Voluntary Assisted Dying, Final Report (2017). 

32 Termination of Life on Request and Assisted Suicide (Review Procedures) Act 2002 (Netherlands). 
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death, a doctor concludes that their suffering is lasting and unbearable, and the 
patient holds the conviction that there is no other reasonable solution to their situa
tion, a doctor is legally permitted to provide them with assistance to bring about their 
death (Art 2). It is obligatory for the doctor to have informed.the patient about their 
situation and their options, and for the practitioner to have consulted at least one 
other doctor (Art 2). If the patient is between 16 and 18 years old, and has a reason
able understanding of their interests, their parents must be involved in the decision 
process although there is no requirement for them to agree with their child's request. 
If they are between 12 and 16, and have a reasonable understanding of the process, the 
doctor can only act on the patient's request if the parents agree. If the patient is aged 
16 years or older and is no longer capable of expressing their wishes, the doctor can 
act on their earlier wishes if, before reaching this condition, the patient, who had a 
reasonable understanding of their interests, made a written requ'est'for assisted dying. 

The Netherlands has established Regional Review Committees for assisted 
dying. 33 Their role is to assess whether doctors who have termfoated a life on request 
or assisted in a suicide have acted in accordance with the requirement of due care 
(Art 8). The Committees can provide information to prosecutors as they deem appro
priate (Art 10). 

Belgium 

Belgium legalised voluntary euthanasia in designated circumstances in 2002.34 The 
Belgian Act on Euthanasia 2002 permits euthanasia35 if the' person is in 'a medically 
futile condition of constant and unbearable physical or mental suffering that cannot 
be alleviated, resulting from a serious and incurable disorder caused by illness or 
accident'.36 The patient's request must be in writing and signed by the patient37 and 
must be 'durable'.38 The doctor must·explain to the patient information regarding his 
or her health condition and life expectancy.39 The do~tor·and patient must consider 
there to be no reasonable alternative to the patient's situatiori.40 The doctor must also 
be satisfied that the patient's request is completely voluntary and that the patient is 
in a state of constant physical or mental suffering.41 Belgium's Fe'deral Control and 
Evaluation Committee on Euthanasia undertakes monitoring of the application of the 
law. 

33 See Regional Euthanasia Review Committees, Annual Report 2013 (2014), <https://english. 
euthanasiecommissie.nl/documents/publications/annual-reports/2002/annual-reports/ 
annual-reports>; Guy Widdershoven, 'Euthanasia in the Netherlands: Experiences in a Review 
Committee' (2004) 23(3) Medicine and Law 687. 

34 See Neera Bhatia, Ben White and Luc Deliens, 'How Should Australia Respond to Media
Publicised Developments on Euthanasia in Belgium?' (2016) 23(4) journal of Law and Medicine 
835 for a discussion of the operation of the law. 

35 'Euthanasia' is defined as 'intentionally terminating life by someone other than the person con-
cerned, at the latter's request': Belgian Act on Euthanasia 2002 s 2. 

36 Belgian Act on Euthanasia 2002 s 3§(1). 
37 Belgian Act on Euthanasia 2002 s 3§(4). 
38 Belgian Act on Euthanasia 2002 s 3§(2). 
39 Belgian Act on Euthanasia 2002 s 3§(2). 
40 Belgian Act on Euthanasia 2002 s 3§(2). 
41 Belgian Act on Euthanasia 2002 s 3§(2). 
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In 2013, the law was extended to permit access for children provided they have 
the 'capacity of discernment', that is, are able to demonstrate an understanding of 
the absolute consequences o"f such a request.¥ This is analogous to the Australian law 
concept of Gillick competence. Other requirements include that the child's parents 
approve the decision, the child's illness must be such that death is expected in the 
shoi;t term and 'they mu.st be in great pain, with no available treatment to alleviate 
their distress'.43 The doctor assisting the minor must also consult a child psychiatrist 
or psychologist to discuss the case. 

Switzerland 

The legislative regime in Switzerland differs from those i~ the Netherlands and 
Belgiym in that Switzerland has not passed legislation to make either euthanasia or 
assisting a suici~e lawful,in specific circumstances. 

ln?tead, the i~w in, Switzerland js governed by its Criminal Code and, under that 
Code, both of these acts are unlawful (euthanasia - in all circumstances; and assisted 
suicide - if done for selfish motives).44 Under Art 114, any person who for commend
able motives, and in particular out of compassion for the victim, causes the death of a 
person at that person's own genuine and insistent request shall be liable to a custodial 
sentence not exceeding tlrre~ years or to a monetary penalty.45 Article 115' deals with 
assisting another to commit suicide and provides that 'any person who for selfish 
motives incites or assi~ts another to commit or attempt to commit suicide shall, if that 
other person tl.fereafter c:om,mits or attempts to commit suicide, be liable to a custodial 
sentence not ex~eeding five years or to a monetary penalty' (emphasis added).46 

The effect of Art 114 is that voluntary euthanasia is unlawful and the person 
performing the act commits a crime, even if the act is done for 'commendable motives' 
at the oftier' s request. On the other hand, not all cases of assisting a suicide will be 
illegal. Assisting a suiciqe is o.nly an offence if it is done for 'selfish' motives. There is 
unlikely to be a breach qf Art 115 '\,Vhere a person has a medical condition which causes 
unl;>earable pain and suffei;ing, forms a desire to end his or her life to relieve that pain 
and suffering, and seeks assistance to achieve that goal. 

The United States 
In most of the United States, physician-assisted suicide is illegal. However, it is legal 
in some circumstances in six jurisdictions: Oregon,47 Wash~ngton,48 Vermont,49 Calif-

--------"1 

42 There is no official English translation available of the recent Belgian amendments relating 
to children. The examination of the law hei:e is based on this unauthorised version: Christian 
Munthe, 'Legalised Euthanasia· for Children Regardless of Age in Belgium: The Actual Law in 
English', Philosophical Comment (28 August 2015), <http:// philosophicalcomment.blogspot. 
com.au/2014/02/legalised-euthanasia-for-children.html>. 

43 Bhatia, White and Deliens, above n 34, 842. 
44 Criminal Code 1937 (Switzerland). 
45 Criminal Code 1937 (Switzerland) Art 114. 
46 Criminal Code 1937 (Switzerland) Art 115. 
47 Death with Dignity Act, Or Rev Stat§§ 127.800-127.995 (1994). 
48 Death with Dignity Act, Wash Rev Code §§ 70.245.010-70.245.904 (2008). 
49 Patient Choice and Control at End of Life Act, Vt Stat Ann §§ 5281-93 (2013). 
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omia50 and Colorado51 through legislation,52 and in·Montana by way of court decision 
which concluded that consent provides a statutory defence to a charge of homicide.53 

In the legislative jurisdictions, the statutes are closely modelled on' Oregon so we focus 
here on that jurisdiction given its two-decade history of physician-assisted suicide. 

Since 1997, an Oregon law (passed in·1994)54 has permitted residents of Oregon to 
receive prescriptions for self-administered lethal medication from their doctors provided 
the patient is 'capable', namely able to make and communicate decisions about their 
health care, and has an illness expected to lead to death within six months.55 The patient 
must make one written and two oral requests to their physician, the latter separated 
by at least 15 days.56 The patient's primary physician and a consultant must confirm 
the diagnosis of a terminal condition and the prognosis, determine that the patient is 
capable, 57 and refer the patient for counselling, if either believes that the patient's judg
ment is impaired by depression or some other psychiatric or psychological disorder.58 

The primary physician must also inform the patient of.all feasible alternatives, such 
as comfort care, hospice care, and pain-control options.59 Physicians must report all 
prescriptions that they write for lethal medications to the'Oregon Health Division.60 

Canada 
There has been considerable judicial and legislative activity in Canada over recent 
years. Legislation was first enacted in Quebec with An Act Respecting End-of-Life Care, 61 

commencing operation in December 2015. The stated objective of the Act is 'to ensure 
that end-of-life patients are provided care that is respectful of thei1; dignity and their 
autonomy'.62 Unlike the European models, the Act regulates end-of-life care more 
broadly and includes both palliative care and medical aid in dying.63 

The second development affected the entire country. In Carter v Canada (Attorney 
General),64 the constitutionality of .¢e provisions of the Canadian Criminal Code that 
prohibited voluntary euthanasia and assisted suicide was challenged on the basis of 
breaching ss 7 (the right to life, liberty and security of the person) and 15 (the right to 
equality) of the Canadian Charter of Rights and Freeddms. The ca·se originated with Kay 

50 End of Life Option Act, Cal Health and Safety Code§§ 443--443.22 (2015). 
51 End-of-Life Options Act, Colo Rev Stat§§ 25-48-101- 25-48-123 (2016). 
52 It should also be noted that assisted dying legislation has also been enacted in the District of 

Columbia (Death with Dignity Act, Law 21-577 DC (2016)). However, at the time this book goes 
to print, the federal House of Representatives is tak~g steps to repeal tpat l,aw. 

53 Baxter v Montana 224 P 3d 1211 (2009). 
54 Death with Dignity Act, Or Rev Stat§§ 127.800-127.995 (1994). See Joan Woolfrey, 'What Happens 

Now? Oregon and Physician-Assisted Suicide' (1998) 28(3) Hastings Center Report 9; Linda 
Ganzini, 'Legalised Physician-Assisted Death in Oregon' (2016) 16(1) QUT Law Review 76. 

55 Death with Dignity Act, Or Rev Stat§§ 127.800-127.995 (1994) s 2.01. 
56 Death with Dignity Act, Or Rev Stat§§ 127.800-127.995 (1994) s 3.06. 
57 Death with Dignity Act, Or Rev Stat§§ 127.800-127.995 (1994) ss 3.01 and 3.02. 
58 Death with Dignity Act, Or Rev Stat§§ 127.800-127.995 (1994) s 3.03. 
59 Death with Dignity Act, Or Rev Stat§§ 127.800-127.995 (1994) s 3.01. 
60 Death with Dignity Act, Or Rev Stat§§ 127.800-127.995 (1994) s 3.11. 
61 An Act Respecting End-of-Life Care, RSQ c S-32.0001. 
62 An Act Respecting End-of-Life Care, RSQ c S-32.0001, s 1. 
63 An Act Respecting End-of-Life Care, RSQ c S-32.0001, s 3. 
64 [2015] 1 SCR 331. For commentary on this case, see Downie, above n 19. 
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Carter, a woman who had a severe case of spinal stenosis. She asked her family to take 
her to Switzerland so that she could end her life, and they did so. Her daughter and 
son-in-law became the first plaintiffs in the case. Gloria Taylor subsequently joined the 
case as another central plaintiff. She was•a woman who suffered from amyotrophic 
lateral sclerosis which causes progressive· and fatal muscle weakness. She asked the 
court to strike down the Criminal Code barriers to physician-assisted death. 

The Supreme Court held that the Criminal Code breached s 7 of the Canadian Charter 
of Rights and Freedoms, which protects 'the right to life, liberty and security of the person 
and the right not to be deprived thereof except in accordance with the principles of 
fundamental justice'. The prohibitions imposed by the Criminal Code were overbroad 
and thus not in accordance with the principles of fundamental justice - that is, the 
prohibitions were broader than was necessary to achieve the objective of the provi
sion, namely the protection of the vulnerable from being induced to end their lives 
by suicide in times of weakness. The violation of s 7 was not 'demonstrably justified 
in a free and democratic society' (because the provisions limit the rights more than 
necessary to achieve the objectives) and so the provisions were unconstitutional. The 
Supreme Court issued a declaration that the relevant provisions of the Criminal Code 
were void in so far as they prohibited physician-assisted death for a competent adult 
who clearly consented to the termination of life and had a grievous and irremediable 
medical condition (including an illness, disease or disability) that caused enduring 
suffering that was intolerable to the individual in the circumstances of their condition. 
The Supreme Court also declared that 'irremediable' did not require the patient to 
undertake treatments that were not acceptable to him or her. 

In response to the Carter decision, the Canadian Parliament passed a law which 
came into force on 17 June 2016.65 The legislation contains a range of eligibility criteria 
and procedural safeguards. In terms of eligibility, the person must be an adult, be capa
ble of making health decisions, have made a voluntary request, have given informed 
consent, and have a grievous and irremediable condition. The legislation provides that 
to have such a condition: 

• the person must have a serious and incurable illness, disease or disability; 
• the person must be in an advanced state of irreversible decline of capability; 
• the person must have enduring physical or psychological suffering that is intol

erable to them which cannot be relieved under conditions that are acceptable 
to them; and 

• the person's natural death must be reasonably foreseeable. 

Core values that should underpin this area of law66 

There will never be total agreement on whether permissive assisted dying laws 
should be enacted in Australia. People hold positions which are shaped by deeply 

65 An Act to amend the Criminal Code and to make related amendments to other Acts (medical assistance 
in dying) SC 2016. 

66 In this section we draw heavily on the descriptions of values previously set out by two of 
the authors in Jocelyn Downie, Lindy Wilmott and Ben White, 'Cutting the Gordian Knot of 
Futility: A Case for Law Reform on Unilateral Withholding and Withdrawal of Potentially Life
Sustaining treatment' (2014) 26(1) New Zealand Universities Law Review 24. 

488 68



ASSISTED DYING IN AUSTRALIA: A VALUES-BASED MODEL FOR REFORM 

held personal values and beliefs. Individuals have different value systems which will 
result in different positions a,bout wl).ether it should ever be lawful to assist another 
person to end his or her life. However, the law must ultimately take a position on this 
issue - retain the prohibition full stop, retain the prohibition but introduce a defence, 
or adopt a permissive regime. In this section, we articulate the core values that we 
contend should underpin th~ law: life, autonomy, freedom of conscience, equality, 
the rule of law, protecting the vulnerable, and reducing human suffering. 67 These 
values are derived from existing Australian legal principle, as reflected in common 
law, legislation or conventions or treaties that have been ratified by Australia. In the 
section that follows, we then draw on these values to determine what the legal position 
should be in relation to assisted dying in Australia. 

Life 

The fundamental importance of human life is recognised by our legal system. The 
criminal law in all States and Territories makes the killing of another person unlawful 
unless it is authorised, justified or excused.68 It also makes assisting another person 
to commit suicide unlawful.69 Further, the value of human life is recognised by the 
common law, as revealed in court decisions about whether to permit the withholding 
or withdrawal of potentially life-sustaining treatment. In the landmark case of Airedale 
NHS Trust v Bland,7° for example, the House of Lords accepted that 'sanctity of life' 
formed part of the English legal system and Australian courts have also recognised 
the state's interest in preserving human life.71 

The value of life can be upheld through prohibiting assisted dying and this is the 
principal way in which this value is drawn upon in current debates. H~wever, there 
is a sense in which the value of life can be ad,vanced through per111;itling assisted dying. 
This was recognised by the Supreme Court of Canada in Carter v Canada (Attorney 
General),72 which held that the current blanket prohibition on assisted suicide breached 
the right to life. The court's reasoning included tj:lat, where suicide is legally permitted 
but assisted dying is not, some individuals may die earlier than they would if assisted 
dying were permitted - that is, they may commit suicide before they would request 

67 We do not, here, discuss the value 'dignity' because it is relied on to justify opposite con
clusions on end-of-life issues by all sides of the debate. There is also no agreed on definition. 
We believe that the debate about end-of-life decision-making can more usefully proceed by 
setting aside the term 'dignity' and instead focusing on the concepts that most commonly 
lie behind it - that is, equality and autonomy. We take this position for the reasons articu
ated in Udo Schuklenk et al, 'End of Life Decision Making in Canada: The Report by the 
Royal Society of Canada Expert Panel on End of Life Decision-Making' (2011) 25 Bioethics 1, 
38-45. 

68 LexisNexis, Halsbury's Laws of Australia (at 18 November 2016) 130 Criminal Law, '3 Homicide' 
[130-3000]. 

69 LexisNexis, Halsbury's Laws of Australia (at 5 September 2016) 80 Civil and .Political Rights, '2 
Civil Rights', '2 Right to Life' [80-920]. 

70 [1993] AC 789, 859. 
71 See, eg, Hunter and New England Area Health Service v A (2009) 74 t-JSWLR 88, [5]-[16]; and more 

recently a reference by a majority of the Australian High Court in Patel v The Queen (2012) 247 
CLR 531, [87] to 'the value the law places on human life'. 

72 [2015]1 SCR 331. 
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assisted dying because fuey iear losing tne pnysical capacity \o commi\ ·::m.ic\c\e anc\ 
being trapped with no way out.73 

Furthermore, preserving human life is not an absolute value. The law in t\ustralia 
(and indeed in many common law jurisdictions throughout the world) recognises 
that the value of an mdividual' s life can sometimes be outweighed by the disvalue of 
their suffering. In other words, a person may decide that life is no longer worth living 
to them. For this reason, the law. allows a competent individual to refuse treatment, 
even if that treatment is necessary to preserve life and is recommended by doctors.74 

Where a person has completed a valid advance directive,75 and, in some cases, where 
a substih,ite decision-maker refuses treatment,76 the law also allows treatment to be 
withheld from a person who lacks decision-making capacity. While we, as a society, 
recognise the intrinsic value of life and the possibility of instrumental value for life (for 
the individual and those the individual cares about), we already acknowledge that, 
for some individuals who are encluring suffering that is unacceptable to them, other 
values can outweigh the intrinsic and instrumental value of their life. 

Autonomy 

The principle of respe~t for autonomy is a fundamental part of Australian common 
law. In the Hig~ Court c:ase of Stuart v Kirkland-Veenstra,77 Gummow, Heydon and 
Hayne JJ recogniJ>ed, in the context of a negligence action, 'an underlying value of the 
common law which giv,es prima~y to personal autonomy' and observed that personal 
autonomy is' a value that informs much of the common law' .78 The value of autonomy 
is also a core value ~n the context of health law. It prevails over the value of life when a 
competent adult, for whatever reason, refuses medical'treatment even if that treatment 
is needed to stay alive. In Brightwater Care Group (Inc) v Rossiter,79 Martin CJ refers to 
the 'common law principle of autonomy and self-determination' and also notes that the 
principle is 'well established at commoµ law'.80 In that case, a man with quadriplegia 
was being kept alive by the delivery of artificial nutrition and hydration, and decided 
that he no longer wished to receive such medical treatment. The Western Australian 

73 Ibid [57]-[58]. 
74 See, eg, Brightwater Care Group (Inc) v Rossiter (2009) 40 WAR 84; Re B (Adult: Refusal of Medical 

Treatment) [2002] 2 All ER 449; Auckland Area Health Board v Attorney-General (NZ)s [1993] l·NZLR 
235, 245; Smith v Auckland Hospital Board [1965] NZLR 191, 219. 

75 See generally Lindy Willmott, Ben White and Shih-Ning Then, 'Withholding and Withdrawing 
Life-Sustaining Medical Treatment' in Ben White, Fiona McDonald and Lindy Willmott 
(eds), Health'Law in Australia (Thomson Reuters, 2nd ed, 2014) [14.100] (the common law), 
[14.150]-[14.170]; Lindy Willmott, Ben White and Ben Matthews, 'Law, Autonomy and Advance 
Directives' (2010) 18 Journal of Law and Medicine 366. See-also Hunter and New England Area Health 
Service vA (2009) 74 NSWLR 88 which recognised the right of a competent adult to make a 
binding advance·directive. 

76 See generally Willmott, White and Then, above n 75, [14.180]-[14.230]. 
77 (2009) 237 CLR 215, [87]. 
78 Ibid [88]. See also, eg, Cole v South Tweed Heads Rugby Club (2004) 217 CLR 469, [14] (Gleeson 

CJ); Perre v Apand Pty Ltd (1999) 198 CLR 180, [88] (McHugh J). 
79 (2009) 40 WAR-84, [48]. 
80 Ibid [24]. For other examples, see H Ltd v J (2010) 107 SASR 352, 369 and the heading 'Common 

law right to self-determination' at 364; and Hunter and New England Area Health Service v A (2009) 
74 NSWLR 88, [5]. 
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Supreme Court recognised his right to self-determination and that this prevailed over 
the state's interest in keeping him alive. 

Although the law prioritises autonomy over life in· decisions to refuse medical 
treatment, the current legal position is reversed if a competent adult seeks assistance 
to end hii; or her life in the context of assisted dying. The criminal law prohibits this 
assistance, and the fact that the person requests help to end his or her life (in the 
exercise of his or her autonomy) does not alter the legal position. This anomaly begs the 
question about the different possible meanings of the term 'autonomy' in law.81 In the 
context of refusals of treatment, autonomy has generally been interpreted in Australia 
as the narrow right to prevent physical interference with one's oodily'integrity.82 This 
is what requires a refusal of treatment to be respected at law. A wider view, a right to 
self-determination, involves having one's will respected and acted upon and would 
include the ability to receive assistance to die.83 

These different views about what autonomy might mean do not detract from accept
ing autonomy as an appropriate value to underpin decisions about regulation of assisted 
dying; rather, they point to the need to clarify which sense of respecting autonomy is 
meant. We consider that it is the latter view of autonomy - as self-determination - that 
should inform regulation of decision-making for a person who is approaching the end 
of their life and enduring intolerable suffering. The case for embracing autonomy as 
self-determination starts with h~w autonomy is understood in contemporary Australian 
society. It is unlikely that Australians understand autonomy in the narrow sense of only 
preserving bodily integrity; if asked, they would talk in terms of the broadeHoncept of 
self-determination. We note that this wider approach was also adopted by the Victorian 
Legislative Council Legal and Social Issues Committee ~hen articulating the cote values 
that they believed should underpin end~of-life care.84 And while the narrow view has 
received firm and unwavering support in law, this has occurred in the context of cases 
involving refusals of treatment. The narrow view is sufficient for deciding these cases 
so it is not surprising that they have been confined in this way. Judges.are inclined to 

81 In philosophy, it has even more different meanings. For example, contrast the conception of 
autonomy articulated by John Stuart Mill (a liberal individualist) in On Liberty (Longman, 
Roberts & Green, Edinburgh, 4th ed, 1869) with that articulated by Susan Sherwin (a feminist 
relational theorist) in 'A Relational Approach to Autonomy in Health Care' in Susan Sherwin 
(ed), The Politics of Women's Health: Exploring Agency and Autonomy (Temple University Press, 
Philadelphia, 1998) 19. 

82 See, eg, Secretary, Department of Health and Community. Services (NT) v JWB and SMB (Marion's 
Case) (1992) 175 CLR 218, 232-233, 265, 309-2!0; Hunter and New England Area Health Service v 
A (2009) 74 NSWLR 88, [5], [17]; Brightwater Care Group (Inc) v Rossiter (200~ 40 WAR 84, [23], 
[24], [26], [31]-[32]. 

83 Although in the context of decisions to withhold or withdraw potentially life-sustaining medical 
treatment, see Loane Skene, 'Disputes about the Withdrawal of Treatment: the Role of the 
Courts' (2004) 32 Journal of Law Medicine and Ethics 701, where she comments on the narrow 
and wide interpretations of the concept of autonomy. The wider approach to autonomy, again 
in the context of requesting potentially life-sustaining treatment, was adopted by Munby J at 
first instance in R (Burke) v General Medical Council [2005]-QB 424, [130] where he commented 
that Art 8 of the Human Rights Act 1998 (UK) means that it is for a competent patient to decide 
the treatment he or she should or should not be given. Note, however, Munby J's decision and 
this more expansive approach to autonomy were overturned by the Court of Appeal: R (Burke) 
v General Medical Council [2006] QB 273. 

84 Legislative Council Legal and Social Issues Committee (Vic), above n 3, xxi. 
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decide 'cases on the narrowest possible basis and so this should be taken only as silence 
about, and not rejection of, autonomy as self-determination.85 

· We consider that, given society's understanding of autonomy as self-determination 
(which is reflected in the approach of the Victorian Parliamentary Committee),86 the 
value of autonomy proposed here should be understood in the wider sense of having 
one's will respected and acted upon. As with all values, however, promoting self
determination is not unqualified and is subject to the claims of other competing values. 

Freedom of conscience 

Conscience is a value recognised generally by the Australian legal system87 and respect
ing the conscience of health professionals in particular is also reflected in law. 8~ Further 
support for conscience is found in position statements of peak medical bodies which 
endorse the need for doctors to be able to practise medicine in accordance with their 
conscientiously held beliefs.89 The value of conscience suggests that doctors (and other 
health professionals) should not be required to participate in assisted dying where 
doing so is contrary to their conscience. 

While the conscience' of health professionals who oppose assisted dying and the 
need to protect them from an obligation to practise contrary to their beliefs are impor
tant and have been prominent in the Australian debate, the right to act according to 
coni>dence is not absolute. It can be overridden where competing values require. An 
example is a competent refusal of potentially life-sustaining treatment. Here, the law 
requires that such treatment not be given, notwithstanding that a doctor may conscien- ".I 
tiously believe that this is wrong because the patient will die without treatment.90 

We also note that conscience can tilt toward permitting assisted dying. Some health 
professionals want to be able to provide assisted dying as they believe it is a part of 
good end-of-life care.91 Some believe that they would fail in their duty to their patient 

85 For example, in Brightwater Care Group (Inc) v Rossiter (2009) 40 WAR 84, [20], the judge explicitly 
noted that 'I should only answer questions directly and explicitly raised by the facts of this par
ticular case, and refrain from making any observations with respect to any other hypothetical 
scenarios'. 

86 Legislative Council Legal and Social Issues Committee (Vic), above n 3, xxi. 
87 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 

UNTS 171 (entered into force 23 March 1976) Art 18 (signed by Australia on 18December1972 
and ratified on 13 August 1980); Charter of Human Rights and Responsibilities Act 2006 (Vic) s 14; 
Human Rights Act 2004 (ACT) s 14. 

88 See, eg, the following with respect to abortion: Criminal Law Consolidation Act 1935 (SA) s 82A(5)
( 6); Health Act 1911(WA)s334(2); Health Act 1993 (ACT) s 84;Medica1 Services Act (NT) s 11(6)-(7). 

89 See, eg, Australian Medical Association, Position Statement on Conscientious Objection (28 Nov
ember 2013),'<https://ama.com.au/position-statement/conscientious-objection-2013>;Australian 
Nursing and Midwifery Federation, Policy on Conscientious Objection (February 2015), <http:// 
anmf.org.au/documents/policies/P _Conscientious_ Objection.pdf>; Medical Board of Australia, 
Good medical practice: a code of conduct for doctors in Australia (March 2014) [2.4.6], <http://www. 
medicalboard.gov.au/Codes-Guidelines-Policies/Code-of-conduct.aspx>. 

90 Re B (Adult: Refusal of Medical Treatment) [2002] 2 All ER 449, 475; Brightwater Care Group (Inc) v 
Rossiter (2009) 40 WAR 84, [24]-[25]; Hunter and New England Area Health Service v A (2009) 74 
NSWLR 88, [17]. 

91 See, eg, College des Medicins du Quebec Physicians, Appropriate Care and the Debate on Euthanasia: 
A Reflection (2009) 2, 7, <http://www.cmq.org/publications-pdf/p-1-2009-10-01-en-medecin-soins
appropries-debat-eu thanasie. pdf>. 

492 72



I 

ASSISTED DYING IN AUSTRALIA: A VALUES-BASED MODEL FOR REFORM 

not to assist them to die. Even in Australia where the practice is unlawful, a small 
number of doctors have admitted to assisting their patients to die in a bid to relieve 
their suffering.92 In a rai;e (and famous) case a doctor, Dr Cox, was prosecuted and 
ultimately convicted of attempted murder following the death of his patient. Five days 
before her death, Dr ~ox's patient pleaded for an injection to end her life. Three days 
later, Dr Cox wrote in his notes: 'She still ;wants out and I don't think we can reasonably 
disagree'.93 The current law prohibits these health professionals from following their 
conscience and assisting their patients to die. 

Thus, while respecting conscience is important,94 we need to recognise that every
one's consciences are implicated in assisted dying policy decisions. This points to a 
permissive regime that does not compel health professionals to assist individuals to 
die, but also does not prevent health professionals from providing that assistance in 
certain circumstances. 

Equality 
The Australian legal system has made significant commitments to the value of equ~lity 
through becoming a signatory to the Convention on the Rights of Persons with Dis
abilities,95 and passing human rights96 and anti-discrimination legislation. 97 These instru
ments endorse equality and reject discrimination, including discrimination on the basis 
of disability. The rule of law (which underpins the Australian legal system and itself a 
core value which is discussed below) also requires that the law treat people equally.98 

92 See, eg, the media report by Julia Medew, 'Doctor admits giving dying man the drugs to end 
his life' that Dr Rodney Syme admitted giving a terminally-ill man Nembutal before the man's 
death: The Age {online), 28 April 2014, <http://www.theage.com.11u/victoria/doctor-admits
giving-dying-man-the-drugs-to-end-his-l\fe-20140427-zr07i.html;>. See also an open lette:i; tp The 
Age newspaper calling for euthanasia law reform by seven Melbourne doctors in which they 
wrote: 'It cannot be right to tolerate this totally unsatisfactory situation, where it is a matter of 
chance whether patients will receive the treatment which they so desperately seek and where 
it must be only a matter of time before some doctor is prosecuted by the state for following the 
dictates of his conscience': 'Helping Patients to Die', The Age, 25 March 1995. 

93 Dr Cox's patient, Mrs Boyes, had suffered from acute rheumatoid arthritis for 20 years, had 
'developed ulcers and abscesses on her arms and legs, a rectal sore penetrating to the bone, 
fractured vertebrae, deformed hands and feet, swollen joints, and gangrene from steroid treat
ment': C Dyer, 'Rheumatologist Convicted of Attempted Murder' (1992) 305 British Medical 
Journal 731, as cited in Roger Magnusson, Angels of Death: Exploring the Euthanasia Underground 
(Melbourne University Press, Melbourne, 2002) 25. 

94 Jocelyn Downie and Francoise Baylis, 'A test for freedom of conscience under the Canadian 
Charter of Rights and Freedoms: Regulating and litigating conscientious re~sals in health care' 
(2017) 11(1) McGill Journal of Law and Health 51. 

95 The Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 2515 
UNTS 3 (entered into force 3 May 2008), signed by Australia on 30 March 2007 and ratified on 
17 July 2008. Pursuant to this Convention, States Parties agree to prohibit all discrimination on 
the basis of disability (Art 5: Equality and Non-Discrimination). 

96 Charter of Human Rights and Responsibilities Act 2006 (Vic); Human Rights Act 2004 (ACT). 
97 See, eg, Disability Discrimination Act 1992 (Cth); Anti-Discrimination Act 1977 (NSW); Anti

Discrimination Act 1991 (Qld); Equal Opporturiity Act 1984 (SA); Equal Opportunity Act 1984 (WA). 
98 See, eg, the second key principle identified by the Law Council of Australia in their Policy 

Statement on the Rule of Law: Law Council of Australia, Policy Statement: Rule of Law Principles 
(March 2011), <https://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/a-z-docs/Policy 
StatementRuleofLaw.pdf> (discussed further below). See also Thomas Bingham, The Rule of 
Law (Penguin, London, 2010) ch 5. 
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Equality.is.implicated in the assisted dying discussion in various ways - both in 
terms of whether assisted dying laws should be introduced, and also the substantive 
content of those laws. In terms of whether.assisted dying should be allowed, we note 
that individuals without disabilities are able to end their suffering through suicide. But 
this option may not be open to some individuals who have a physical disability that 
prevents them from doing so. Prohibiting assisted dying can thus be seen as offending 
the value of equality through discrimination on the basis of physical disability.99 

We turn next to how the value of equality can influence the nature of regulation. 
First, similar to the point above, a legislative framework that is limited to physician
assisted suicide, and so requires the individual to administer the medication themselves, 
discriminates against thbse whose disability does not allow them to do this. Limiting 
assisted dying in this way would be inconsistent with the value of equality. Secondly, 
we believe that having a disability should not of itself prevent a person from receiving 
assistance unde.r assisted dying legislation. That is, if the person satisfies the eligibility 
requirement of 'medical condition', he or she should not be regarded as ineligible 
because that medical condition results from a disability. More will be said on this later. 

Rule of law 

The Australian legal ~ystem is built upon the rule of law.100 There is no universally 
accepted defin~tion o'f J:l:te rule of la,w, and the concept is generally regarded as incor
porating a range of principles that are fundamental to a liberal western democracy. 
'.fhe rule of law has an.dent origins, but the modern concept encompasses important 
principles,incluqjng the separation of powers between the judiciary, executive and 
legislature; the equal application of laws to all; and procedural requirements, such as 
the availability of a fair hearing.101 In 2011, the Law Council of Australia produced a 

99 Support for this position can be found in the judgment of Smith J at first instance in Carter v 
Canada (Attorney General) [2012] BCSC 886, [1158]-[1159]: 'The law, viewed as a whole, embodies 
the following principles: (1) persons who seek to take their own lives, but fail, are not subject to 
criminal sanction because there is no longer a criminal offence of suicide or attempted suicide; 
(2) persons who are rendered unable, by physical disability, to take their own lives are precluded 
from receiving assistance in order to do so by the Criminal Code offence of assistance with suicide. 
Those principles create a distinction based on physical disability. The effect of the distinction 
is felt particularly acutely by a subset of persons with physical disabilities represented by 
the plaintiff Gloria Taylor and others such as Mr Fenker (now deceased), Mr Morcos and Ms 
Shapray- persons who are grievously and irremediably ill and physically disabled or will soon 
become so, are mentally competent, have full cognitive capacity, and wish to have a measure 
of control over their circumstances at the end of their lives. They may not wish to experience 
prolonged pain. They may wish to avoid the anxiety that comes with fear that future pain will 
become unbearable at a time when they are helpless. They may not wish to undergo palliative 
sedation without hydration or nutrition for reasons including concern for their families, fear 
for themselves or reaction against the total loss of independence at the end of their lives.' 

100 Westlaw AU, The Laws of Australia (at 26 April 2017) 21 Human Rights, '1 Development and Recog
nition of Human Rights' [21.1.140]; Peter Bailey, The Human Rights Enterprise in Australia and 
Internationally (LexisNexis, Sydney, 2009) 242-253; John Toohey, 'A Government of Laws, and 
Not of Men?' (1993) 4 Public Law Review 158, 168-169. See also Patel v Chief Executive of Department 
of Labour [1997] 1NZLR102, 110-111; Australian Communist Party v Commonwealth (1951) 83 
CLR 1, 60-61. 

101 Brian Z Tamanaha,. On the Rule of Law: History Politics and Theory (Cambridge University Press, 
Cambridge, 2004) 33. See also Bingham, above n 98. 
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policy statement setting out its formulation of the key principles comprising the rule 
of law in•theA.ustralian context.102 

There are two important dimensions to the rule of law that are particularly impor
tant to the assisted dying debate: key principles one and two from the Law Council's 
policy statement. The first key principle is that the 'law must be both readily known 
and available, and certain and clear' .103 This principle continues: 

The intended scope and operation of offence provisions should be unambiguous and 
key terms should be defined. Offence provisions should not be so broadly drafted 
that they inadvertently capture a wide. range of benign conduct and.are thus overly 
dependent on police and prosecutorial discretion to determine, in· practice, what 
type of conduct should or should not be subject to sanction.104 

This component of the rule of law is important if a decision is made to allow assisted 
dying. Any regulatory regime should provide sufficient clarify so individuals (health 
professionals and those seeking assistanc~) understand: how the regime·operates and 
can assess the implications of the regime for him or herself: That is, the scheme should 
have clearly expressed legal parameters. 

Allied to this requirement is the need for regulation to have in-built protections to 
ensure that it is operating in the manner intended by parliament. For example, there 
would need to be appropriate safeguards to ensure that only individuals who are 
eligible receive assistance to die. Further, there should be robust oversight systems in 
place both in terms of reviewing individual cases for"regulatory compliance, but also 
to address any systemic issues that may arise' in relation to non-compliance. 

The second key principle identified by the Law Council is that ilie 'law should be 
applied to all people equally and should not discriminate between people on arbitrary 
or irrational grounds' .105 There are two aspects of this principle that are relevant in the 
assisted dying context. The first is determining who should be eligible to receive assis
tance under the legislation. For example, if a decision is made that individuals with 
a specified 'medical condition' are eligible, there would need to.be 'a demonstrable 
and rational basis'106 for excluding people who had such a medical condition from the 
ambit of the legislation. Different treatment of a person or group of indivi.duals (such 
as those with a disability) without a rational basis would breach the rule of law. This 
aspect of the rule of law links with, and supports, the value of equality outlined above. 

The second aspect of this principle is that 'no one should be regarded as above the 
law and all people should be held to account for a breach of law, regardless of rank or 
station' .107 This means that compliance with law matters and further supports the case 
for safeguards and oversight to ensure that> the law is being followed. 

Protecting the vulnerable 
A further value found within Australian law is protecting vulnerable persons within 
the community. For example, the High Court has recognised that vulnerability, albeit a 

102 Law Council of Australia, Policy Statement: Rule of Law Principles, above n 98. 
103 Ibid Key Principle 1. 
104 Ibid. 
105 Ibid Key Principle 2. See also Bingham, above n 98, ch 5. 
106 Law Council of Australia, above n 98, Key Principle 2. 
107 Ibid. 
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wider meaning of vulnerability in terms of.an inability to protect oneself from.another's 
failure to take reasonable care, is an important feature of tort law.108 A narrower form 
of vulnerability and one more akin to that raised :in assisted dying debates is also 
protected by the common law through the equitable doctrines that permit transac
tions involving undue influence and unconscionable transactions to be set aside.109 

Australian law also recognises the importance of protecting the vulnerable through 
adult guardianship law with all Australian States and Territories recognising only 
decisions made by competent· adults and imposing duties on others to safeguard the 
interests of persons who are not able to make their own,decisions.110 

But it is the criminal law, with one of its central purposes being protection of 
the community, 111 which provides the strongest statement about the importance of 
protecting ~ vulnerable. An illustration of this are the criminal law duties imposed 
on certain people to provide the 'necessaries of life' to various vulnerable groups in 
their care who cannot secure these necessaries themselves.112 Protecting the vulnerable 
from taking their own life through.the encourage,ment or coercion of others is also at 
the heart of the criminal law prohibition on assisting a suicide.113 

The nature of vulnerability and who is vulnerable are contested.114 Vulnerability 
could arise in a range of ways includi.p.g because of: personal (eg, family).or institu
tional (eg, treating h~alj:h professionals or hospitals) relationships that could possibly 
lead to coercion or undue ,influence; age or disability (including cognitive disability); 1 

or inadequate acces_s to re,souraes including financial resources or medical care. This ~ 
value aims to protect those who are vulnerable to ensure they are not accessing assisted 1 
dying regimes where that is not a genuine desire on their part. Caution is needed, .~ 
however, to ensure that a person is not regarded as incapable of ch9osing assisted 
death just because they belong to a group that has traditionally been regarded as 
vulnerable. For example, there is a risk of paternalism and not respecting autonomy 
and equality if a person with a disability is judged as too vulnerable to be able to access 
the scheme simply by virtue of that disability.115 

108 See, eg, the High Court cases of Woolcock Stree,t Investments Pty Ltd v CDG Pty Ltd (2004) 216 CLR 
515 and Barclay v Penberthy (2012) 246 CLR 258. See also Jane Stapl~ton, 'The Golden Thread at 
the Heart of Tort Law: Protection of the Vulnerable' (2003) 24Australian Bar Review 135, 141-149. 

109 LexisNexis, Halsbury's Laws of Australia (at 29 October 2015) 185 Equity, '5 Unconscionable 
Transactions' [185-875]. 

110 For an overview of the princiP.les that govern how decisions are made on behalf of others under 
guardianship legislation, see Ben White, Lindy Willmott and Shih-Ning Then, 'Adults who Lack 
Capacity: Substitute Decision-Making' in White, McDonald and Willmott (eds), above n 75, 
[7.80]-[7.95]. 

111 David Lanham et al, Criminal Laws in Australia (Federation Press, Sydney, 2006) ch 1B 'The 
Purposes of Criminal Law'. 

112 In relation to the common law, see R v Taktak (1988) 14 NSWLR 226. For the Code jurisdic
tions: Queensland: Criminal Code (Qld) s 285; Tasmania: Criminal Code (Tas) s 144; and Western 
Australia: Criminal Code (WA) s 262; Northern Territory: Criminal Code (NT) s 149. 

113 Margaret Otlowski, Voluntary Euthanasia and the Common Law (Oxford University Press, Oxford, 
2000) 88, discussing the Canadian Supreme Court reasoning in Rodriguez v Attorney General of 
British Columbia, Attorney General of Canada [1993] 3 SCR 519. 

114 See, eg, Seales v Attorney-General [2015] NZHC 1239, [77H79]; David Mayo and Martine 
Gunderson, 'Vitalism Revitalized: Vulnerable Populations, Prejudice and Physician Assisted 
Death' (2002) July-August Hastings Center Report 17. 

115 Anita Silvers, 'Protecting the Innocents from Physician-Assisted Suicide: Disability Dis
crimination and the Duty to Protect Otherwise Vulnerable Groups' in Margaret P Battin et 
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This value requires that any legal response to assisted dying protect the vulnera
ble.116 This justifies eligibility criteria and procedural safeguards to ensure that a person 
seeking assistance to die is able to make their own decision and does so free from 
pressure or coercion. However, the need to protect the vulnerable does not justify an 
absolute ban on assisted dying. Individuals who may be regarded as 'vulnerable' may 
want access to assistance to die, and the empirical evidence from permissive regimes 
around the world does not support the claim that the vulnerable cannot be protected.117 

While relevant studies have employed significantly different methods to gather data, 
they consistently find that groups who are generally regarded a~ 'vulnerable' are not 
more likely to access euthanasia or assisted dying: 

In 2012, Rietjens et al published their findings from a systematic review of articles 
published over an 11-year period (1998-2009) that collected data about end-of-life 
decision-making and social factors of those who died.118 They concluded that the 
administration of medication with a potential or certain life-shortening effect' seemed 
generally to be practiced [sic] less often among the elderly, females and less-educated 
patients compared with younger; male ()r more educated patients' .119 Another review 
of evidence was carried out mote recently by Emanuel and colleagues.12° Their study 
collected evidence about various aspects.of euthanasia and assisted dying practices 
from a range of sources.121 Tn terms of who is· likely to access assistance to die, the 
researchers concluded that 'typical patients are older, white, and well-educated' .122 

Finally, a very recent published study by Blanke et al analysed 18 years of data 
collected in Oregon since the commencement of its legislation.113 During this time, of 

al (eds), Physician Assisted Suicide: Expanding the D,ebate (Rimtledge, New York, 1998) 133, 133, 
135. 

116 This is also the view of the Victorian Parliamentary Committee in its Core Values: Legislative 
Council Legal and Social Issues Committee (Vic), xxi. 

117 In addition to the studies described next, this also reprl'!sents the view of the trial judge in Carter 
v Canada (Attorney General) [2012] BCSC 886, [852], [1242] (these findings were not disturbed by 
the Canadian Supreme Court who noted that the trial judge's findings were 'reasonable and 
open to her': Carter v Canada (Attorney General) [2015] 1SCR331, [109]). 

118 Judith AC Rietjens et al, 'Medical End-of-life Decisions: Does its Use Differ in Vulnerable Patient 
Groups? A Systematic Review and Meta-analysis' (2012) 74(8) Social Science and Medicine 1282. 
Note that, for the purpose of this study, 'the administration of medication with a potential or 
certain life-shortening effect' included the provision of medication for pain relief that could also 
have ended life, as well as euthanasia and assisting a suicide. 

119 Ibid 1282. Note that these findings are consistent with an earlier study by Margaret P Battin et 
al, 'Legal Physician-Assisted Dymg in Oregon and the Netherlands: Evidence Concerning the 
Impact on Patients in Vulnerable Groups' (2007) 33(10) Journal of Medical Ethics 591, 594-596 
which reviewed data in Oregon and the Netherlands over 9 years and 15 years respectively (the 
latter data drawing on four death certificate surveys conducted during this period). This study 
concluded that those who received assistance to die 'appeared to enjoy comparative social, 
economic, educational, professional and other privileges': ibid 591. 

120 Ezekiel J Emanuel et al, 'Attitudes and Practices of Euthanasia and Physician-Assisted Suicide in 
the United States, Canada and-Europe' (2016) 316(1) Journal of American Medical Association 79. 

121 The public literature was searched, including surveys from 1947 to 2016, with a focus on original 
data from three main sources: surveys providing data on attitudes and practices; data from 
jurisdictions that have legalised euthanasfa and assisted suicide that have data on prevalence 
and practices; and death certificate studies in the Netherlands and Belgium: ibid 80. 

122 Ibid 79. 
123 Charles Blanke et al, 'Characterizing 18 years oi the Death with Dignity Act in Oregon' (2017) 

JAMA Oncology (doi: 10.1001/jamaoncol.20H".0243). 
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the 1545 prescriptions thatwere written, 991 ( 64 % ) indiv.iduals died from ingesting the 
medication. Of those 991 individuals, 51.4%. were men, 96.6% were white and 71.9% 
had some form of tertiary education.124 

Reducing human suffering 
The value of reducing human suffering is different from the preceding values in that 
it is specific to the end-of-life setting and is not a higher level co:µcept that applies 
across a legal system like the values of autonomy, life or freedom of conscience. As 
such, its recognition in law derive~ifrom analysing tJ::!.e particular legal areas that deal 
with palliative care and the relief of pain apd symptom management. The common 
law has given great weight to the relief of pain through.the doctFine of douqle effect 
which permits the haste1*1g of de~th through medication provided this is necessary 
to.relieve pain and suffering, and it is the health professioz:i.al' s intention to re\ieve pain 
rath~r than cause the person's death.125 As ~uch, the doctrine r~cognises that the value 
of reducing human suffei;ing may trump that of life in some circumstances. 

The doctrine of do~ble ~ff~ct j.s likely to be part of Austra)ian common law126 

and appears to hav~,been r~cognised in the case of Re Baby D (No 2).127 Some States 
have also enacte<;i a statut9ry ~xcus~ fo! criminal responsibility to ensure apRropriate 
palliative care c.an be l?rovided where that is needt;d to relieve pain.128 The Australian 
Capit~l Territory even E:;nacted a limited right to 'receive relief from pain, suffering and 
discomfort to tj:le maximum extE:nt.that is reasonable ir the circumstances'.129 

These laws show clear policy ,support in Australian law for the value of reducing t 
human suffering and this is als9 reflected in the Victorian Standing Committee on 
Legal and Social Issues report which included alleviating pain and suffering as one of 
its core values for end-of-life regulation.130 '.fhis legal recognition is further bolstered 
by widespread medical, 131 ethical132 and policy133 endorsement of reducing pain and 
managing symptoms as being critical to good.end-of-life care. 

124 Ibid E3. Note that there was a typographical e_rror in the version of the article published 
online on 6 April 2017. The corrected figure for the percentage of individuals who had some 
form of tertiary education was published on 4 May 2017: <http://jamanetwork.com/journals/ 
jamaoncology/fullarticle/2624528>. 

125 Ben White and Lindy Willmott, 'D,ouble Effect and Palliative Care Excuses' in White, McDonald 
and Willmott (eds), above n 75, [15.20]. 

126 Ibid. 
127 (2011) 45 Fam LR 313. 
128 White and Willmott, above n 125, [15.30]-[15.110]. 
129 Powers 'of Attorney Act 2006 (ACT) s 86 and Medical Treatment (Health Directions) Act 2006 (ACT) 

s 17. For a discussion of the likely interpretation of this 'right to pain relief', see White and 
Willmott; above n 125, [15.30]. 

130 Legislative €ouncil Legal and Social Issues' Committee (Vic), above n 3, xxi. 
131, Australian Medical Association, Position Statement on End of Life Care and Advance Care Plan

ning (5 September 2014) [l.2.3] and [3.5], <https://ama.com.au/system/tdf/documents/AMA_ 
position_statement_on_end_of_life_care_and_advance_care_planning_2014.pdf?file=l&type= 
node&id=40573>. 

132 See, eg, the Australian Medical Association, C:ode of Ethics (2016) [2.1.15], <https://ama.com.au/ 
system/tdf/documents/AMA%20Code%20of%20Ethics%202004.%20Editorially%20Revised%20 
2006. %20Revised %202016. pdf?file=l&type=node&id=46014>. 

133 Australian Commission on Safety and Quality in Health Care, National ·Consensus Statement: 
Essential Elements for Safe High Quality End of Life Care (27 May 2015) [3.10], <https://www. 
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While recognising the value of reducing human suffering is not controversial, the 
weight it carries and how it interacts with other values can be. As has been already 
noted, the law has prioritised relieving pain (where that is the primary intention) 
even if this may hasten death, but it has stopped short of allowing suffering to be a 
justification for intentionally ending a person's life. As we explain further below, we 
consider that, in some circumstances, the value of reducing human suffering supports 
making assisted dying lawful. 

A regulatory model that reflects core values 
Legislative reform is needed to make assisted dying lawful 

After considering the above core values, we consider reform is needed. Allowing 
assistance to die enables a competent adult to assess and balance the value of their 
life and the disvalue of their suffering and to exercise their autonomy. This promotes 
both the values of life and autonomy. The value of conscience can be promoted by 
allowing health prof~ssionals the freedom not to participate in assisted dY.ing as well as 
through an appropriately constructed system for transfers Of care. The regime should 
ensure access to assisted dying for competent adults (autonomy) and eligi~ility, criteria 
must avoid unjustifiable discrimination, including on the basis of disability (equal
ity and the rule of iaw). The value of the rule of law can also be promoted through 
clearly ,expressed legal parameters about access to ~ssisteq dying and establishing 
safeguards and oversight mechanisms to ensure the law is followed. A regime with 
adequate safeguards (which empirical evidence demonstrates can be eftectivE;) can also 
serve the value of protecting the vulnerable. By respecting a person's decision to seek 
assistance to end their life when they are experiepcing intolerabte suffering, .the value 
of reducing suffering, as assessed by that person, is also promoted. In summary, these 
values demonstrate the need for reform and that their so.metimes competing claims can 
be accommodated in a regime that permits and regulates assisted dying. We favour 
reform by way of legislation rather than prosecutorial guidelines or evolution through 
case law.134 A carefully drafted statute is more likely to provide the clarity and certainty 
that is critical here (promoting the rule of law). 

In the remainder of this section, we outline a proposed model for assisted dying 
that reflects and promotes the core values. In some cases, these values push in different 
directions and so we explain how we have balanced them against each other in arriving 
at a position (expanding on some of the discussion in the values section). We also note 
that, for some issues, the values provide a higher policy level direction for a legislative 
regime but do not provide guidance i!1 ~elaHon to its specific details. To inform our 
thinking in these instances, we have reflecte<:l on all of the international legislative 
models, as well as the Act that operated briefly in the Northern Territory. We have also 
drawn on two of the proposals for reform that have currency in Australia: the Death 

safetyandquality.gov.au/wp-content/uploads/2015/05/National-Consensus-Statement-Essential
Elements-forsafe-high-quality-end-of-life-care.pdf>. 

134 Different ways in which changes to the law or practice could be achieved are discussed in Ben 
White and Lindy Willmott, 'How Should Australia Regulate Voluntary Euthanasia and Assisted 
Suicide?' (2012) 20 Journal of Law and Medicine 410, 427-432. 
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with Dignity Bill which was narrowly defeated in South Australia in November 2016, 
and the Voluntary Ass~sted Dying Bill which was tabled in the Victorian Legislative 
Assembly in September 2017 after an extensive process of consultation and review. 

Nature of the model 

Permissive or defence mode/135 

A permissive decriminalisation model allows a person to assist another to end their 
life, but regulates the circumstances in which this will be lawful by set;ting out eligi
bility and procedural requirements as well as other safeguards. Most jurisdictions 
where assisted dying can be lawful adopt this model: the Netherlands, Belgium, 
Luxembourg, some jurisdictions in the United States (Oregon, Washington, Vermont, 
California and Colorado, Canada federally (amendments to their Criminal Code) as well 
as Quebec (under its separate legislation), and previously in the Northern Territory. 
Under the defence model, as in Montana, assisting someone to die remains unlawful, 
but a defence is created in certain circumstances.136 

We favour a permissive model for the reasons outlined above as to why assisted 
dying should be permitted and regulated. In particular, we rely on the values of 
autonomy and reducing human sufferihg. Because allowing assisted dying is justified, 
we favour' an approach that treats it as a lawful activity. By contrast, the defence model 
treats this assisfance as prima fade criminal conduct. The framing of assisted dying 
as potentially lawful fu a permissive model is also likely to provide more comfort to 
health professionals who are assisting people .to die within the criteria prescribed by the 
regime. This model removes the stigma of the criminal law, and also the requirement 
of health professionals to satisfy an onus of proof to raise the relevant defence to avoid 
liability. Such an approach therefore removes a potential barrier for patients gaining 
access to what the core values conclude is a lawful and appropriate form of care. 

Voluntary euthanasia, physician-assisted suicide, or both 

Some models allow (or did allow) a doctor to participate in both voluntary euthanasia 
and physician-assisted suicide (see, eg, Canada, the.Netherlands, and the Northern 
Territory). In· the United States, however, the legislatures have adopted the more 
restrictive model of physician-assisted suicide. The Belgium and Quebec legislation, 
on the other hand, provides for voluntary euthanasia only (at least on its face).137 

135 The authors note that a 'penalty mitigation' model has also been proposed under which minor 
fines are imposed for conduct that remains unlawful,provided certain procedural safeguards 
are observed: Willmott et al, above n 2, 33. Such models have not been in any enacted legislative 
regime to date. 

136 See, eg, Criminal Law Consolidation (Medical Defences - End of Life Arrangements) Amendment Bill 
2011 (SA). Note also Switzerland where, as discussed above, assisting' a suicide for 'selfish' 
motives is an offence. If a person assists another to die and is charged under this provision, 
he or she must demonstrate that the assistance was provided for 'selfless' motives. Although 
the legislation does not contain a formal 'defence' provision, the legislation is more akin to 
a 'defence' model as it does not provide a regulatory framework to govern assisted death as 
occurs under the permissive models. 

137 Note that, in Quebec, this is referred to as 'medical aid in dying': An Act Respecting End-of-Life 
Care, RSQ c S-32.0001, s 3(6). In relation to Belgium, although the law does not expressly permit 
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The authors favour permitting both voluntary euthanasia and physician-assisted 
suicide. The value of autonomy grounds the suggestion that a person be able to choose 
to receive assistance to die either by a doctor directly providing that assistance or by 
enabling the person to bring about his or her own.death. The value of equality would 
also favour access to both. Providing only physician-assisted suicide would unfairly 
exclude individuals who lack the physical ability to end their own life from assisted 
dying regimes. The value of life would also favour access to both as limiting access to 
assisted suicide could lead individuals to kill themselves earlier than they otherwise 
would in order not to become trapped in a body incapable of ending their own life. 

Eligibility 
There are four important aspects of eligibility to consider: competence; age; medical 
condition; and suffering. 

Competence 

It is the value of autonomy that primarily underpins our recommendation that assisted 
dying be permitted and a person must be competent to exercise that autonomous 
choice. This approach reflects most legislative models including those in the United 
States, Canada (both the federal and Quebec legislation),138 and the repealed Northern 
Territory legislation which apply only to competent persons. However, this is not 
universally the case and in the Netherlands and Belgium, for example, a person can 
make a request for assistance to die in advance of losing their capacity. Despite the 
breadth of their legislation, however, we note that in practice it is not common for 
doctors to end a person's life after he or she has lost decision-making capacity and is 
not able to make a competent request for assistance to die.139 

We consider that competent adults should be able to request assistance to die. 
Assisted dying for individuals who make a competent request to end their lives 
and later lose capacity is a complex issue, and is beyond the scope of this chapter.140 

138 

139 

140 

assisted suicide, the practice does occur and is reported to the Federal Control and Evaluation 
Commission as such: see Bhatia, White and Deliens, above n 34, 836. 
We note though that in Canada the issue of advance requests for assisted dying is included 
in a statutorily mandated review the results of which must be placed before Parliament by 
December 2018. 
See, eg, Mette L Rurup, 'The First Five Years of Euthanasia Legislation in Belgium and the Neth
erlands: Description and Comparison Cases' (2011) 26(1) Palliative Medicine43, 45. More recently, 
however, it was noted that in 2013 euthanasia based on an advance directive rose to 5.5% of all 
cases: Kenneth Chambaere et al, 'Recent Trends in Euthanasia and Other End-of-life Practices 
in Belgium' (2015) 372(12) New England Journal of Medicine 1179 (Supplementary Index). 
Some argue that a competent self does not have the moral authority to bind a (different) incom
petent self: see, eg, Rebecca Dresser, 'Precommitment: A misguided strategy for securing death 
with dignity' (2003) 81 Texas Law Review 7; Rebecca Dresser, 'Dworkin on dementia: Elegant 
theory, questionable policy' (1995) 25(6) Hastings Center Report 32; Rebecca Dresser, 'Missing 
persons: Legal perceptions of incompetent patients' (1994) 46 Rutgers Law Review 609; Rebecca 
Dresser, 'Life, death, and incompetent patients: Conceptual infirmities and hidden values in the 
law' (1986) 28 Arizona Law Review 373. Others argue that the choice of the competent self should 
prevail over the later incompetent self: see, eg, Ronald Dworkin, Life's Dominion: An Argument 
about Abortion and Euthanasia (Harper Collins, London, 1993) and Ronald Dworkin, 'Autonomy 
and the demented self' (1986) 64 (Suppl 2) Milbank Quarterly 4. Other values can also be engaged 
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However, in this regard we observe that, over the past few decades in Australia, the 
focus of the debate has been on whether assisted dying should be allowed for compe
tent adults, and there has been only very limited discussion about advance requests 
for assistance to die. 

Age 

Most of the legislative models limit (or limited) access to assisted dying to adults: 
Canada, 141 the United States jurisdictions and the Northern Territory. It is only in 
the Netherlands142 and Belgium143 where this is not the case. As argued above, we 
believe that a person seeking assistance to die should be competent. Because adults are 
presumed by our legal system to be competent, all adults would prima fade be eligible 
to access the regime unless doctors were satisfied of incompetence. 

The more challenging issue of whether assistance to die should be available to 
children who satisfy the test of Gillick competence is, as noted in the introduction, 
beyond the scope of this chapter given the complexity of issues raised and that it has 
not been part of the Australian debate. 

Medical condition 

The values of autonomy and life are integral in determining when a person is suffi
ciently unwell to qualify for assistance to die.144 Autonomy unfettered could suggest 
that any competent person145 should be able to receive assistance to die if that were 
his or her choice regardless of whether or not they have a medical condition. But 
autonomy is constrained by the value of life (and other values such as the protection of 
the vulnerable), and so a more nuanced approach is needed. Allowing assisted dying 
is also partly grounded in the value of reducing suffering and so the regime should 
include suffering as an eligibility criterion. 

We argue that the balancing exercise involving the value of life can change as 
circumstances change. A justifiable approach is to recognise that the state's interest 
in preserving life is weighty where a person is healthy, well and free from pain. But 
that interest is outweighed by other values such as autonomy and reducing suffering 

such as the value of protecting the vulnerable when considering providing assistance to die 
for a person who no longer has capacity to make that decision, or who may even express an 
(incompetent) desire to continue living. 

141 The Quebec legislation is also limited fo adults. In Canada, the issue of mature minors is also 
part of the statutorily mandated review the results of which must be placed before Parliament 
by December 2018. 

142 As discussed above, pursuant to Art 2 of the Termination of Life on Request and Assisted Suicide 
(Review Procedures) Act 2002 (Netherlands), assistance is available to a minor between 16 and 
18 years if the minor has a reasonable understanding of his or her ii;iterests and parents are 
involved in the decision-making, and also to a minor between 12 and 16 years if the child has 
a reasonable understanding and the parents agree with the decision. 

143 As discussed above, in 2013 the Belgian legislation was extended to permit access for children 
provided they have the 'capacity of discernment'. 

144 We note that the value of protecting the vulnerable is a critical value when formulating a legisla
tive model around assisted dying. However, that value is better protected when considering 
'safeguards' underpinning the regime and is dealt with below. 

145 Bearing in mind the restrictions suggested regarding age above. 
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when both: (1) the person has a condition that will inevitably cause death, and (2) 
the person too has formed the view that the value of his or her life is outweighed by 
the disvalue of his or her suffering (this second aspect is discussed further below). So 
the state's interest in preserving life would prevent a healthy and well person who is 
free from pain from having assistance to die as the value of life would prevail over 
autonomy and reducing suffering. However, the balance between these values shifts 
where a person has a medical condition that will cause their death and they do not 
want to continue living due to their<Buffering. In such a case, the value of life would 
yield to the collective weight of the values of autonomy (as expressed in that person's 
choice to die) and reducing suffering. 

Drawing on this balancing exercise, we argue it is justifiable, based on the values 
expressed, to permit assisted dying but limit access to those who have a medical condi
tion that will cause their death (we also propose that there must be intolerable suffering 
as well and this is discussed below). The values do not, however, provide guidance 
as to how this medical condition criterion should be operationalised. To do this, we 
consider existing assisted dying models and how they have functioned in practice. 

There is considerable variation in the legislative models about the qualifying medi
cal condition that a person must have, and whether the condition must result in the 
death of the person (or their death within a certain period). In some jurisdictions, there 
is a requirement that the person have a terminal illness and be expected to die within a 
specified period (often six months) as in the United States jurisdictions.146 A causal and 
temporal requirement is also contained in the Victorian Bill as the person must have 
an 'incurable' condition that is 'advanced, progressive and will cause death', and is 
expected to cause death within 12 months. Other models require that the person have 
a serious and incurable condition and that the person be at the end of their life, without 
expressly requiring that there be a causal link between the two (Quebec). The relevant 
medical condition in Canada is that the person has a' grievous and irremediable condi
tion'. This condition is defined to mean that the person (among other things) has a 
'serious and incurable illness', is in an 'advanced state of irreversible decline' and his or 
her 'natural death' is 'reasonably foreseeable'. In the South Australian Bill, the person 
had to have an 'incurable medical condition''that would cause the person's death. In 
Belgium, the person must have a 'medically futile condition' while in Netherlands 
legislation does not contain a required condition. 

We favour requiring a' serious and incurable medical condition that will cause the 
person's death'. A medical con.dition should be regarded as 'incurable' by reference to 
available medical treatment of a kind that is acceptable to the person. For example, if a 
patient with cancer has already undergone two rounds of chemotherapy, the condition 
should not be regarded as 'curable' if he or she does not wish to undergo further 
chemotherapy. For a range of reasons, we also do not impose a time limit or require 
a particular proximity to death. First, the balancing of values exercise undertaken 
above does not point to the need for a specified period of time. Secondly, it is difficult 

146 In Oregon, for example, a person may request medication for the purpose of ending life only 
if he or she has a 'terminal illness'; 'terminal illness' is defined to mean 'an incurable and 
irreversible disease that has been medically confirmed and will, within reasonable medical 
judgment, produce death within six months': Death with Dignity Act, Or Rev Stat§ 127.80 2.01 
and 1.01 (1994). 
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to predict with any certainty when a person is likely to die, making the eligibility 
certification a challenging if not impossible task for the doctor.147 Thirdly, a practical 
harm that can occur when temporal limits are imposed is that people who have a 
relevant medical condition that will cause their death but are outside the relevant time 
period may choose to starve themselves until they are close enough to death that the 
time condition is satisfied.148 

The proposed criterion will enable people with fatal illnesses such as cancer, 
motor neurone disease (MND) and dementia (provided he or she retains capacity) to 
obtain assistance to die. We note that the application of our proposed criterion would 
also include a person with a medical condition such as quadriplegia who required 
artificial nutrition and hydration to survive.149 In such a case, the medical condition 
of quadriplegia would, without medical intervention (namely the artificial hydration 
and nutrition), result in the person's death. This criterion would therefore be satisfied 
if that person was of the view that the medical treatment was unacceptable to him or 
her and he or she would die as a result of not having it. This may be troubling to some, 
for example, on the basis that allowing access for people with a disability in this way 
would devalue their lives and those of others. However, the values of equality and the 
rule of law would argue against excluding a group of people who would otherwise 
fall within this criterion oh the basis of disability. If a person with a disability has a 
medical condition which, if untreated, would result in death, and that person satisfies 
the other eligibility requirements, we consider there to be no justification for excluding 
that person from assisted dying should they choose it. 

Nature of suffering 

In our model, the person must be' suffering' as well as meeting the 'medical condition' 
criterion to qualify for assistance to die. This is because, as noted above, where these 
criteria are both met, the values of autonomy and reducing suffering are engaged 
together to outweigh the value of life. Focusing on the issue of suffering, we argue 
that, where a person has intolerable suffering, it is open to them to conclude that the 
disvalue of continued life diminishes the weight that should be attached to the value 
of life and/or that the value of reducing suffering takes on increasing weight when 
balanced against the value of life. 

The balancing of these values can also shed some light on how this criterion of 
'suffering' should be conceptualised. First, because the above rationale for eligibility 
requires both suffering and a particular medical condition, it is appropriate to require 
that the suffering be caused by the medical condition or, we would argue, the treatment 

147 See, eg, Joanne Lynn et al, 'Defining the "Terminally Ill": Insights from SUPPORT (1996) 35(1) 
Duquesne Law Review 311; Eric Chevlen, 'The Limits of Prognostication' (1996) 35(1) Duquesne 
Law Review 337; James Downar et al, 'The 'surprise question' for predicting death in seriously 
ill patients: a systematic review and meta-analysis' (2017) 189(13) Canadian Medical Association 
Journal E484. 

148 This issue is raised in Jocelyn Downie, 'Medical Assistance in Dying: Lessons for Australia 
from Canada' (2017) 16(1) QUT Law Review 84. See also Kate McKenna, 'Doctor-assisted death 
obtained by Sherbrooke man who starved himself to qualify', CBC News ( online), 13 April 2016, 
<http://www.cbc.ca/news/canada/montreal/sherbrooke-man-hunger-strike-death-1.3529392>. 

149 This was the condition of Mr Rossiter in the case of Brightwater Care Group (Inc) v Rossiter (2009) 
40 WAR 84 (discussed above). 
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of the medical condition. Suffering that arises from a cause unrelated to the medical 
condition that will lead to death is not sufficient to outweigh the value of life. Secondly, 
the degree of suffering must be sufficiently high and of an enduring nature for the 
values of autonomy and reducing suffering to trump the value of life. Suffering that 
is fleeting and not sustained would be insufficient. Similarly, suffering that is not 
significant, as judged by the individual (see further below), would not qualify. 

We suggest 'intolerability' as an appropriate standard, but note that the legislative 
models employ a variety of different expressions to describe the standard of suffer
ing required including 'unbearable' (Quebec, Netherlands and Belgium), 'severe' 
(Northern Territory), and 'intolerable' (South Australia and Canada).The requisite level 
of suffering is not set out in the Victorian Bill with the only requirement being that the 
relevant condition causes 'suffering'. For the most part,150 relevant regimes recognise 
(either expressly or implicitly) that the patient should be the one to assess whether 
that standard of suffering is met, and we endorse this approach. Only a subjective 
assessment of the relevant standard of suffering promotes the value of autonomy. 

Most models also require the suffering to be enduring, for example by stating 
that the suffering be 'constant' (Belgium and Quebec) or 'lasting' (Netherlands). The 
authors favour a model that requires the suffering to be 'enduring'. 

The final issue to be resolved here is the nature of the suffering required (physical 
or broader). Here, the value of reducing human suffering is engaged. As a society, we 
care about individuals who are suffering as a result of a serious medical condition, 
and we strive to reduce their' suffering. People can and do suffer in different ways: 
some physically and others psychologically. We argue that we should not distinguish 
between different kinds of suffering. Recognising only physical suffering would fail 
to adequately reduce suffering. We therefore favour a model that recognises suffer
ing, whether that be physical, psychological, or existential, that is intolerable to the 
person. We note that this reflects the approach in most of the legislative models. Some 
models refer only to the term 'suffering' and it is clear from the context that the term 
encompasses more than physical pain (Northern Territory, Netherlands, Victoria and 
South Australia). Other models use express terms to include mental (Belgium) or 
psychological (Canada and Quebec) suffering. 

To summarise then, we propose that the relevant threshold be that of 'intolerable' 
and' enduring' suffering which can be physical, psychological or existential, caused by 
either the medical condition or the available treatment, and assessed by the individual 
him or herself. Only if these conditions are satisfied, would the values of autonomy 
and reducing suffering justifiably prevail over that of life. 

Safeguards 
A legislative framework permitting assisted dying must have appropriate checks 
and balances to ensure that only individuals meeting the eligibility criteria outlined 
above can receive assistance. These safeguards promote the value of the rule of law 
by establishing processes to ensure legal criteria are met. They also provide assurance 
that the value of life is promoted, and only overtaken by the values of autonomy 

150 Note that, in the United States jurisdictions where the individual must have a 'terminal illness', 
there is no requirement for the person to demonstrate 'suffering'. 

505 85



TENSIONS AND TRAUMAS IN HEALTH LAW 

and reducing suffering for the limited class of individuals who satisfy the eligibility 
criteria. In so doing, these safeguards also play an important role in protecting the 
vulnerable so that only competent individuals acting voluntarily, having access to all 
relevant information, can seek assistance to die. Further, they ensure the request is 
truly an autonomous one and so promote the value of autonomy. Balance in designing 
safeguards is important. If they are too prescriptive (difficult to satisfy), the value 
of autonomy will not be promoted. And if they are too easily satisfied, there will be 
no confidence that the criteria of the legislation are being complied with which will 
undermine values such as those of life, protecting the vulnerable and the rule of law. 

While the values lead us to the conclusion that robust safeguards are needed, they 
are of limited use in articulating precisely what those safeguards should be. So, in 
making the recommendations below, we are guided both by various legislative models 
as well as international experience regarding the effectiveness and operation of those 
safeguards. We address a number of safeguards that are routinely found in assisted 
dying models: who should be involved with ensuring that the eligibility requirements 
are satisfied and that the request is voluntary; information that should be provided to 
the person; and waiting periods or other measures for assessing the enduring nature 
of the request. 

Assessment of eligibility regarding medical condition and suffering 

Internationa). models h!:we similar safeguards to ensure eligibility regarding the medi
cal condition. In the Victorian, South Australian and Northern Territory models, two 
doctors must independently confirm the diagnosis and prognosis; in the Netherlands, 
Oregon and Quebec, two doctors must be involved (and under the federal Canadian 
law, the two practitioners can be either a doctor or a nurse practitioner); and in Belgium, 
two doctors assess eligibility although a third doctor is required if the person is not 
expected to die in the near future. In terms of suffering, although we recommend a 
model. that intolerable. suffering be a~sessed by the p~rson, the doctors must also be 
satisfied that the person has reached this view. We favour a model which requires 
eligibility regarding the medical condition to be confirmed by two doctors who are 
independent of each other following an examination of the patient and review of the 
patient's medical record by eac,h doctor. Both doctors should also confirm that the 
patient has assessed his or her suffering as intolerable. 

Assessment of capacity and voluntariness of the request 

Under the legislative models described above, this assessment is generally undertaken 
when eligibility about the medical condition is being considered. There is some variation 
across models though. For example, under the South Australian model, a psychiatrist 
must also be involved if there are concerns about capacity or the voluntariness of 
the request. Under the Victorian Bill, a referral must be made to a health practitioner 
who has 'appropriate skill and training' if there are concerns about decision-making 
capacity.151 The authors recommend that two doctors must confirm the capacity of 

151 There is no equivalent obligation to refer if the doctor has concerns about the voluntariness of 
the request. 
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the patient and the voluntariness of the request but, if there is doubt regarding either, 
a doctor with relevant expertise should also be involved to assess the patient and 
their request. Most cases will not give rise to such doubts so the two doctors dealing 
with other eligibility issues can adequately assess these matters. However, further and 
specialised assessment is needed to ensure the decision is truly autonomous where 
there are doubts about the person's capacity and/or the voluntary nature of his or 
her decision. This may be undertaken by a psychiatrist where he or she possesses 
the necessary expertise required for the case but it could also be undertaken by, for 
example, a geriatrician with particular experience in assessing capacity of older people. 

Assessment of the enduring nature of the request 

Autonomy is advanced where requests for assistance to die are settled and non
ambivalent. A model which acted on a fleeting or ambivalent request would also not 
uphold the values of life and protecting the vulnerable. We argue therefore that the 
request for assistance to die must be enduring. Most legislative models contain some 
mechanism to prevent assistance being given to a person after just one request. Some of 
the models (Northern Territory, South Australia, Oregon and Canada) set out waiting 
periods, while others indicate that the request must be settled in other ways (Victoria -
request must be' enduring'; Quebec - the wish is 'unchanged' and the doctor must talk 
to the patient 'at reasonably spaced intervals'; Belgium - request must be 'durable'). 
There is no waiting period in the Netherlands, the only requirement being that the 
request is 'well-considered'. 

We propose that a person must make a formal request after doctors haye assessed 
that person to be eligible, and that assistance to die be provided only after a specified 
time period passes after that request and the individual then reconfirms their desire for 
assistance. This delay and reconfirmation would provide confidence that the request 
was enduring. A period of 15 days is common in other legislative regimes and may 
be an appropriate time between an eligible request and the provision of assistan,ce to 
die after reconfirmation. 

However, the model should also contain discretion in limite.d cases both in relation 
to the specified period and the reconfirmation.requirement wl)ere the doctors are satis
fied that the request is enduring. For example, if the patient is expected to die before 
the specified period has passed, that time could be abridged if the doctor were satisfi~d 
that the request was an enduring one. Also, if the person loses capacity after makin~ 
the form11l request, for example as a result of receiving high doses of medication to 
relieve their pain, and so reconfirmation is not possible, 152 assistance should still, l::?e 
allowed provided the doctor remains satisfied of the enduring nature of the request. 

Information to be provided 

To promote the value of autonomy, the person should be provided with relevant 
information so that a request to receive assistance to die is fully informed. 'I.his is a 
feature of all legislative models. Although there are some minor variations across 
jurisdictions, generally doctors must provide the following information to the patient: 

152 This issue is raised in Downie, above n 148. 
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the patient's diagnosis and prognosis; treatment options available and their likely 
results; palliative care opti.ons and their likely results; the medical procedure that will 
be used to assist a person to die and the likely risks and results; and that the person 
is able to rescind the request at any time. We recommend that legislation contain a 
requirement for two doctors to be satisfied that thisi information has been provided 
to the patient. 

Oversight 

An assisting dying regime needs robust oversight mechanisms to ensure that the 
framework operates as parliament intends. In doing so, this oversight promotes all 
of the values that underpin our proposed legislative model. But robust oversight 
mechanisms especially advance particular values. One is the rule of law. This value is 
promoted where oversight mechanisms monitor not only individual deaths but also 
any systemic issues that may arise when a legislative model is implemented. Oversight 
mechanisms also promote the values of life and protecting the vulnerable by review
ing the circumstances surrounding each death to ensure that assistance is provided 
only in accordance with the requirements of the legislation. The value of autonomy is 
promoted by' reviewing evidence of an autonomous choice to seek assistance to die. 

There are two main options for oversight mechanisms: prospective or retrospective 
review. As their description suggests, a prospective oversight mechanism requires an j 
independent party to review the facts before the provision of assistance to die, while a •. J 
retrospective model will review evidence after death occurs. There are also a range of • 
possibilities in terms of the body that is charged with the oversight: should existing j 
structures be used, or new bodies established? 

As was the case for safeguards, while the articulated values point to establishing 
robust oversight mechanisms, they do not necessarily provide precise guidance as 
to what that system might look like. Tliat said, we suggest that one value - reducing 
suffering - is relevant to the question of the timing of the review of decision-making. 
The proposed legislative model requires at least two independent doctors to be satis
fied of eligibility, part of which is to be satisfied of the intolerable nature of the patient's 
suffering. Given this safeguard, the value of reducing suffering points us towards a 
retrospective model rather than requiring further delay for the person who is in this 
intolerable state while yet another body be satisfied that he or she is eligible to receive 
assistance. 

In terms of the body charged with oversight, we considered a variety of established 
or proposed models. Under the Northern Territory and proposed South Australian 
models, deaths are monitored by the Coroner while, in Victoria, the Bill requires 
the doctor to notify the Registrar of Births, Deaths and Marriages of the death and 
the Registrar must, in turn, notify the Voluntary Assisted Dying Review Board. 
International models include reporting to a Regional Review Committee through a 
municipal pathologist (Netherlands), the Federal Control and Evaluation Commission 
(Belgium), the Department of Hu.man Services (Oregon) and the Commission on End 
of Life Care (Quebec). Under all of these models, reporting of the assisted dying occurs 
retrospectively. 
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We favour the establishment of a new retrospective review body dedicated to 
overseeing an assisted dying regime. We do note that responsibilities for reviewing 
individual deaths and also systemic issues around the operation of the legislation 
align well with the existing responsibilities of the Office of Coroner. Coroners also 
currently have duties and powers in relation to investigating certain types of deaths as 
well as making recommendations about systems improvement arising from the deaths 
investigated. However, oversight by the Coroner is not our favoured approach primar
ily because we do not consider deaths that result from a practice that is recognised as 
lawful should be in the same category as 'reportable deaths' currently investigated by 
Coroners (which sometimes includes connotations of these deaths being' suspicious'). 

By contrast, there are advantages of establishing a dedicated body (such as a 
review board) with sole responsibility for oversight of an assisted dying framework. 
This removes questions or associations of unlawful or inappropriate behaviour and the 
body's focus oi; assisted dying means it could be comprised of people with specific and 
relevant expertise in this area. The body's functions could include independent review 
of assisted dying cases (retrospectively), systems-level monitoring of the assisted dying 
regime (including the ability to make recommendations for systemic reform), and 
appropriate data collection and reporting. 

Role of conscience 

As discussed in the core values section, there is a long-recognised ethical principle that 
a doctor may refuse to provide a lawful medical service that is contrary to his or her 
conscience. Yet refusing to provide assistance to die has potentially significant implica
tions for an eligible patient, particularly if the objecting doctor has been responsible 
for the patient's ongoing care or is the only doctor who could provide treatment for 
the patient due to location (eg, in regional and remote areas). 

The value of conscience supports doctors not being required to participate in 
assisted dying where doing so contradicts their conscience (although, as we noted 
above, for some doctors conscience points to being able to provide assisted dying 
for patients). However, other important values compete with conscience. The value 
of autonomy is not promoted if a doctor is permitted to deny an eligible request for 
assistance to die on the basis of his or her views. The same is true for the value of reduc
ing suffering if a patient with intolerable suffering is denied access to a lawful medical 
service. Finally, the value of equality is implicated. Some eligible patients may be less 
able to physically seek assistance elsewhere than others who, for example, may be 
able to discharge themselves from one doctor's care to travel to another doctor. Other 
equality considerations can also arise including the more limited access to medical 
care and an alternative doctor that can arise from living in a regional or remote area. 

In balancing these conflicting values, we consider that a legislative model should 
excuse a doctor from participation if that is inconsistent with their conscience. However, 
an objecting doctor should be obliged to transfer the patient's care (including advising 
of the request for assistance to die) to a doctor who is willing to assist, and the state 
should establish a transfer of care system so as to protect the conscience of objecting 
doctors while ensuring access for patients. Such a position would respect the value 
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of conscience but not allow it to trump the other values outlined above which require 
that eligible patients be able to access a lawful medical service. 

Conclusion 
Whether or not the law in Australia should be reformed to permit assistance to die is 
hotly contested. All would agree that individuals should receive the highest possible 
medical care as they approach the end of their lives. And, for the most part, good 
quality medical care should enable seriously ill patients to experience good deaths. 
However, that is not always the case, and some individuals experience intolerable 
suffering at the end of their lives. This suffering causes trauma to the patients them
selves and their families, and can lead to distress for their treating teams. Consensus 
will never be reached on how the law should respond to calls for reform. There will 
always be tensions between those who believe that a law that permits intentional 
killing is wrong, and those who believe that such a law can not only be justified but is 
necessary in a compassionate society. 

In this chapter, we have sought to move this debate forward in two ways. We have 
first articulated a set of core values that we believe should underpin how assisted · 

I dying is regulated, and then proposed a legislative model that seeks to promote and I 
balance these values in a principled way. This chapter is published at a critical time .~ 
in our history. Legislators across the country are determining whether or not assisted 1 
dying laws should be introduced, and the nature of those laws. We offer the values I 
and model articulated in this chapter for their consideration. 1 

i 
' 
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The fact that a peaceful, assisted 
death is illegal, while much worse 
alternatives are legally available 
and much more easily accessible, 
is disgraceful. 
Having been in that suffering, terminal 
position myself, I understand the 
debilitating, helpless and inescapable 
nature of such a situation for patients.

No person should have to endure 
a quality of life which causes them 
intolerable suffering and distress. 

It is important to note that for each 
person dying there are friends, 
relatives and carers who are 
also affected by such a painful 
and undignified death.

Jessica Sparks 
is a law and journalism student. 
She has cystic fibrosis, and at 16 
was diagnosed with end-stage 
lung disease, placed on a breathing 
machine and told death was imminent. 
Fortunately she received a double-lung 
transplant after surviving for a year. 
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Foreword from the  
Chair of Australia21
Paul Barratt AO  
Chair Australia21

Australia21 is a non-profit body, 
committed to an analysis of complex 
issues, which bear on Australia’s 
future. During 2012, the Board was 
approached with the suggestion 
that the issues of voluntary euthanasia 
and assisted suicide would benefit 
from Australia21’s multidisciplinary 
approach to the exploration of 
complex policy issues. 
We convened a steering group 
and obtained funds from private 
donors to explore this issue. 
A background paper was published 
on the topic “How should Australia 
regulate voluntary euthanasia 
and assisted suicide?” by two 
senior legal academics from the 
Queensland University of Technology, 
Professors Ben White and Lindy 
Willmott.(1) This paper formed the 
basis for a roundtable involving a 
diverse group of doctors, lawyers, 
former politicians, ethicists, 
big picture thinkers and activists, 
including people supporting and 
opposed to law reform on this topic. 
There was a constructive dialogue 
at an all day meeting in Brisbane 
on 31 January 2013.

This report has two parts. The first 
part describes the roundtable and 
some of the key concerns among 
the participants. It presents the 
diversity of views on this topic and 
the background to the arguments 
that have been used both for and 
against assisted dying.

No attempt was made to reach 
consensus between those supporting 
and opposing reform on this issue 
but rather the goal was to facilitate 
a respectful understanding between 
the two groups.

The second part of the report 
describes what the authors, writing for 
Australia21, have concluded from this 
rich exchange of ideas and concerns, 
from the transcript of the discussion 
which included summative statements 
by all of the participants at the end of 
the day, and from published literature.

Australia21 hopes that by 
distributing this report, Australian 
legislators will be encouraged to 
engage in this debate with a clearer 
understanding of the concerns on 
both sides of the argument.

Australia21’s purpose in this report 
is not to propose a definitive legislative 
solution to assisted dying – there is 
already a wealth of documented and 
evaluated experience on this matter 
– but to broaden understanding of the 
difficulties which current Australian 
law causes for patients and carers 
alike, and to explain why the authors 
have concluded that legislative 
action is now needed.
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Executive Summary 

The legal 
framework that 
operates at the 
end of life in 
Australia needs 
to be reformed. 

•  Voluntary euthanasia and assisted 
suicide are currently unlawful.

•  Both activities nevertheless 
occur not infrequently in Australia, 
in part because palliative care cannot 
relieve physical and psychological 
pain and suffering in all cases.

•  In this respect, the law is deficient. 
The law is also unfair because 
it doesn’t treat people equally. 
Some people can be helped to die 
on their own terms as a result of 
their knowledge and/or connections 
while some are able to hasten their 
death by the refusal of life-sustaining 
treatment. But others do not have 
access to the means for their life 
to end.

•  A very substantial majority of 
Australians have repeatedly 
expressed in public opinion polls 
their desire for law reform on these 
matters. Many are concerned at 
what they see is happening to their 
loved ones as they reach the end of 
their lives, and want the confidence 
that when their time comes they 
will be able to exercise choice in 
relation to assisted dying. 

•  The most consistent reason advanced 
not to change the law is the need 
to protect the vulnerable. There 
is a concern that if the law allows 
voluntary euthanasia and assisted 
suicide for some people, it will be 
expanded and abused, including 
pressures being placed on highly 
dependent people and those with 
disabilities to agree to euthanasia.

•  But there is now a large body 
of experience in a number of 
international jurisdictions 
following the legalisation of 
voluntary euthanasia and/or assisted 
suicide. This shows that appropriate 
safeguards can be implemented 
to protect vulnerable people and 
prevent the abuse that opponents of 
assisted dying have feared. It reveals 
that assisted dying meets a real need 
among a small minority of people at 
the end of their lives. It also provides 
reassurance to people with terminal 
and incurable disease that they will 
not be left to suffer the indignities 
and discomfort of a nasty death.

•  Australia is an increasingly secular 
society. Strong opposition to assisted 
death by religious groups that is 
based on their belief in divine sanctity 
of all human life is not a justification 
for denying choice for those who 
do not share that belief. 

•  It is now time for Australian 
legislators to respond to this concern 
and this experience by legislating to 
enhance the quality of death for those 
Australians who seek assisted dying.

Bob Douglas, Ben White and Lindy Willmott
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We note: 
a)  For the reasons outlined in Part 2 

of this report, voluntary euthanasia 
and assisted suicide should no longer 
attract criminal sanctions;

b)  Every Member of Parliament 
(except in the Territories) has 
the power to introduce a private 
member’s bill on voluntary 
euthanasia or assisted suicide;

c)  Voluntary euthanasia and assisted 
suicide bills have generally 
been decided in Australia by 
a conscience vote; 

d)  Federal Parliament withdrew 
powers to legislate on voluntary 
euthanasia and assisted suicide from 
Australian Territories in 1997; and

e)  Since 1997, a large body of 
international evidence has accrued 
from a number of jurisdictions that 
have successfully legislated to 
support voluntary euthanasia and/or 
assisted suicide.

Accordingly, 
Australia21 
recommends:
a)  State governments should develop 

legislation now to permit and 
regulate voluntary euthanasia 
and assisted suicide in defined 
and limited circumstances; 

b)  The Federal Parliament should 
restore powers that were withdrawn 
from the Territories so these 
parliaments may do the same; and

c)  Until the above happens, 
each Member of Parliament 
should consider exercising his or 
her right to introduce a private 
member’s bill on voluntary 
euthanasia and assisted suicide.

Recommendations 
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Mr Neil Francis 
is Foundation Chair and CEO 
(now retired) of national voluntary 
euthanasia law reform group 
YourLastRight.com, past President 
and CEO of Dying With Dignity Victoria, 
and past President of the World 
Federation of Right To Die Societies.

Late last year, YourLastRight.com 
commissioned national public 
opinion research, conducted by 
Newspoll. The survey of more than 
2,500 Australians confirmed ongoing 
very high public support for legal 
access to physician-assisted dying 
in the face of intolerable end-of-life 
suffering that cannot be relieved.(2) 
Respondents were strongly in favour of 
this development across age groups, 
religious affiliation and political 
affiliation. (see over)
But the study went further. It uncovered 
that more than a quarter (29%) of 
Australians said they would change 
their vote if their otherwise most likely 
candidate or party stance on assisted 
dying law reform is opposed to their 
own stance. 

A politician whose stance is opposed 
to assisted dying law reform will lose 
considerably more votes at a general 
election (23%) than a politician who 
supports reform (6%). A majority of lost 
votes for “opposed” election candidates 
applies across all major political parties.

The study also found that voluntary 
euthanasia law reform was more 
personally important to voters than other 
major national issues like the carbon 
tax, the national high-speed broadband 
network and gay marriage, and that the 
views of voluntary euthanasia law reform 
supporters are on average more deeply 
held than are views of opponents.

The findings unravel the “truism”, 
long-held by most politicians: the belief 
that they will be clobbered at the polls 
if they undertake law reform. The exact 
opposite may be true.
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Newspoll Survey Results on 
Public Desire for Reform in 2012 
The question asked was: “Thinking 
now about voluntary euthanasia, 
if a hopelessly ill patient, experiencing 
unrelievable suffering, with absolutely 
no chance of recovering asks for 
a lethal dose, should a doctor be 
allowed to provide a lethal dose?”

Age group  
(doctor can provide 
a lethal dose)

Oppose

Don't know

Advocate

Religion  
(doctor can provide 
a lethal dose)

Party voting 
intention  
(doctor can provide 
a lethal dose)
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PARt 1:  
the Roundtable: a diversity 
of views on a complex topic. 
the structure and process 
of the Roundtable

In 2012, Australia21 commissioned 
a background paper entitled 
“How should Australia regulate 
voluntary euthanasia and assisted 
suicide?”.(1) This paper provided 
a non-partisan analysis of assisted 
dying and included a review of:
•  The current legal landscape in 

Australia in relation to medical 
decisions at the end of life 
including withholding and 
withdrawing life-sustaining 
treatment, the provision of 
palliative medication that 
may hasten death, as well as 
euthanasia and assisted suicide;

•  Legislative reform attempts 
in Australia;

•  Evidence on what currently 
happens in Australia;

•  Current law and practice in 
overseas jurisdictions where 
voluntary euthanasia and/or 
assisted suicide are lawful;

•  Arguments for and against reform; 
and

•  Possible frameworks for regulating 
voluntary euthanasia and/or 
assisted suicide.

Invitations to the roundtable were 
extended to a number of former 
and current politicians, ethicists, 
lawyers, palliative care physicians, 
representatives of the AMA, nurses, 
young students and strong advocates 
as well as strong opponents of 
voluntary euthanasia and assisted 
suicide. All participants were invited 
to respond to the background paper 
with a series of personal dotpoints 
that were circulated to all participants 
prior to the roundtable discussion.

The agenda for the day included open 
discussions on the following questions:

•  What happens at present when 
seriously ill and dying patients 
request voluntary euthanasia 
or assisted suicide?

•  What is the evidence that 
Australians wish for a change 
in regulation on this matter?

•  What are the main arguments in 
favour of and against legalising 
voluntary euthanasia and 
assisted suicide?

•  What can we learn from international 
experience that is pertinent to the 
current Australian situation?

•  What are the political realities 
surrounding legalisation and/or other 
regulatory changes on this topic?

•  If voluntary euthanasia and assisted 
suicide were to be legalised in 
Australia, what regulations and 
constraints would be required 
to protect the vulnerable? 

At the conclusion of the roundtable, 
summative statements were made 
by each participant and these 
were included in a transcript of the 
discussion that was circulated to all 
participants and provided the basis 
for Part 1 of this report. 
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terminology

Areas of broad agreement

•  The law should be coherent; 

•  Every person who is dying should 
have access to high quality palliative 
care and all health professionals 
should be aware of the role that 
palliative care can play;

•  Advance care planning has an 
important role to play in end of 
life decisions and this should be 
widely available and understood; 

•  Every competent person has a 
right to refuse treatment that 
they do not want;

•  Palliative care cannot deal with all 
physical, existential or psychological 
pain and suffering that is experienced 
by people who are dying;

•  Doctors who practise in an ethical 
and compassionate way should 
not be exposed to legal risk 
(though there was not consensus 
on what constitutes ethical and 
compassionate practice with 
respect to voluntary euthanasia 
and assisted suicide).

On the desirability of changing 
the current law on voluntary 
euthanasia and assisted suicide, 
several different themes emerged. 
Some of those themes support change 
and others, that the legal framework 
should not change. Some of these 
themes are illustrated by specific 
comments from participants. 

Discussions throughout 
the day revealed broad 
agreement among 
participants on a 
number of key issues:

The discussion in the roundtable and 
the recommendations in this report 
refer to voluntary euthanasia and 
physician-assisted suicide.

euthanasia: for the purpose of 
relieving suffering, a person 
performs an action with the intention 
of ending the life of another person

voluntary euthanasia: euthanasia 
is performed at the request of the 
person whose life is ended, and that 
person is competent

non-voluntary euthanasia: 
euthanasia is performed and 
the person is not competent

involuntary euthanasia: euthanasia is 
performed and the person is competent 
but has not expressed the wish to die 
or has expressed a wish that he or 
she not die

withholding or withdrawing  
life-sustaining treatment: treatment 
that is necessary to keep a person 
alive is not provided or is stopped

assisted suicide: a competent person 
dies after being provided by another 
with the means or knowledge to 
kill himself or herself

physician-assisted suicide: 
assisted suicide where a doctor 
acts as the assistant by providing 
the lethal treatment that the 
person self-administers.

Terminology is 
important in this area 
to ensure a common 
understanding of 
the issues being 
discussed. This report 
adopts the terminology 
which was set out in the 
background paper.(1)
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themes/perspectives 
in support of reform: 

1.  Competent adults should be able 
to make decisions about their 
own life and death. Increasingly, 
older or terminally ill people want 
the security of knowing that they 
can obtain assistance to end their 
life if they judge that it has become 
too burdensome and insufferable 
or meaningless.

2.  Some people are dying in physical, 
psychological and/or existential 
pain in a way that should not 
be tolerated in a humane and 
compassionate society.

3.  The law is unsatisfactory and, 
in important respects, incoherent. 

•  There is uncertainty about what 
it means to “assist” someone 
to die, whether a person will 
be prosecuted if they do so 
and, if they are prosecuted and 
found guilty, whether they will 
be imprisoned.

•  Legal liability for doctors can depend 
on their intention when treating their 
patient – did they intend to relieve 
symptoms or end the patient’s life? 
Although voluntary euthanasia is 
illegal in all states and territories in 
Australia, doctors not infrequently 
prescribe heavy sedation to patients 
with intractable pain to relieve their 
symptoms, even if doing so risks 
hastening the patient’s death. If their 
intention is to relieve symptoms, 
doctors are legally protected by the 
“doctrine of double effect” even if 
they foresee the possibility that the 
sedation will shorten a patient’s life.

•  While there is recognition under 
the law that a patient can end their 
life by requesting suspension of 
unwanted life-sustaining treatment 
(such as a respirator), a request for 
active steps to end their life cannot 
be legally respected.

4.  Lives are currently being ended 
despite existing prohibitions 
on voluntary euthanasia and 
assisted suicide.

•  Some individuals take their own 
lives by suicide (eg. by violent means 
or, more often recently, by importing 
illegal drugs from overseas).

•  Some individuals (including family 
members and doctors who act 
outside the protection of the doctrine 
of double effect) take active steps 
to end a person’s life.

5.  Providing requested assistance 
to die should be part of how those 
doctors, who are willing to do so, 
can care compassionately for 
suffering patients.
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Dying may be associated with 
intolerable suffering and there may 
be a crescendo of suffering as death 
approaches. A doctor’s duty is to 
relieve suffering. Some suffering 
will only be relieved by death. 
A doctor’s duty is to respect his 
patient’s autonomy. Some patients 
rationally and persistently request 
assistance to die. Palliative care 
cannot relieve pain and suffering 
of all dying patients. 

There is a serious lack of appreciation 
of the importance of psychological and 
existential suffering at the end of life, 
and an undue emphasis on physical 
pain in the debate. 

The current law is opaque, ambiguous, 
hypocritical and unenforceable. 

Dr Rodney Syme 
is a medical practitioner with a 
38 year history of active participation 
in physician-assisted dying.
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Paul Collins
is an historian, broadcaster and writer. 
He has taught history and theology in 
Australia, the US and Pacific countries 
and worked as a parish priest in 
Sydney and Hobart.

The issue of voluntary euthanasia and 
assisted suicide should be withdrawn 
from the context of the criminal law 
entirely, with interventions from 
lawyers, courts, judges excluded 
virtually completely. The law is a 
blunt instrument at the best of times 
but particularly when dealing with 
sensitive issues such as life and death.
The whole issue is morally 
complex and sensitive and it is 
impossible to regulate all of the 
personal and subjective variables 
at play in voluntary euthanasia 
and assisted suicide. 

The presumption must be that the 
patient particularly, as well as their 
doctor and perhaps with advice from 
a well-established religious moral 
tradition, are in the best position 
to make these kinds of deeply 
personal decisions.

I support the right to refuse or 
withdraw life-sustaining treatment. 
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themes/perspectives 
opposing reform:

1.  There is a risk that if voluntary 
euthanasia and/or assisted 
suicide are legally permitted, 
the current culture of our society 
in terms of care and concern for 
the disadvantaged and people 
with disabilities will change.

•  There is a risk that there would be 
a change in societal thinking that 
would place vulnerable individuals 
and people with disabilities at risk. 
Those who need support and care 
may feel under a duty to “do the 
right thing” by family and society 
and accept euthanasia. 

•  The increasing focus on individual 
autonomy and rights, exemplified 
by legalising voluntary euthanasia 
and assisted suicide, is undesirable. 
As a community, we need to focus 
more on society than the individual. 
While reform would permit a small 
number of individuals to exercise a 
right they consider to be important, 
this will not result in the overall 
good for society, which should be 
responsible for caring for those 
who are sick and dying.

2.  Legalising voluntary euthanasia 
and assisted suicide will result in a 
significant and undesirable change 
in the doctor/patient relationship. 

•  Doctors should not be the “takers” of 
life but rather the “defenders” of life.

•  Doctors have a duty to the “weakest” 
of their patients, and this duty 
would be corrupted by introducing 
a culture of mercy killing. 

•  Assisting a patient to die may be 
regarded by inexperienced and less 
skilled doctors as an easier option 
than to work through issues that may 
underpin a patient’s request to die.

•  Doctors, nurses and other health 
professionals may feel pressured to 
be involved in ending life, or referring 
patients to others who will, contrary 
to their conscience.

3.  The “non-compliance with 
legislative safeguards” 
argument: Even if voluntary 
euthanasia and/or assisted 
suicide legislation contained 
adequate safeguards such as 
limiting the regime to competent 
adults who are terminally ill 
and who voluntarily request 
assistance to die, in practice such 
safeguards would not be adhered 
to. The practice would extend, for 
example, to vulnerable individuals 
who may feel under emotional 
pressure to end their lives.

4.  The “inevitable expansion of 
criteria” argument: Even if 
voluntary euthanasia and/or 
assisted suicide legislation were 
limited to competent adults, in due 
course such legislation would be 
amended to extend to incompetent 
adults, or even competent but very 
sick adults who do not wish their 
lives to end.

5.  A fifth issue – which was not 
discussed at the roundtable – but is 
an important aspect of the debate 
for some is a religious belief in 
the divinely authorised sanctity of 
human life. There is a prohibition 
by some religious groups of all acts 
that end human life(1, 3, 4) and these 
groups have been active in opposing 
legalisation of assisted dying.
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Dr David Van Gend
is a General Practitioner and 
Senior Lecturer in Palliative 
Medicine at the University of 
Queensland Rural Clinical School.

If you are bringing in the machinery 
of mercy killing, you are corrupting 
two basic elements: firstly the social 
contract between the state and its most 
vulnerable citizens, who will not be 
claiming the right to die but will be 
accepting the duty to die. Secondly a 
change would corrupt the relationship 
between doctors and their patients.
If you allow doctors to prescribe 
medicines with the intention of causing 
death, you have radically changed the 
nature of the doctor’s role and his/her 
relationship with the patient. 

A culture of mercy killing would 
also transform the social contract 
between the state and its most 
vulnerable citizens – or what former 
Governor-General Bill Hayden called 
society’s “unproductive burdens”.

I draw your attention to a key 
conclusion from the 1994 House of 
Lords inquiry into medical ethics:(5) 
“It would be virtually impossible to 
ensure that all acts of euthanasia 
were truly voluntary... We were also 
concerned that vulnerable people – 
the elderly, lonely, sick or distressed 
– would feel pressure, whether 
real or imagined, to request early 
death... The committee believed that 
the message which society sends 
to vulnerable and disadvantaged 
people should not, however obliquely, 
encourage them to seek death but 
should assure them of our care 
and support in life.”

For such people, the so-called 
“right to die” would be felt more as 
a “duty to die”; to do the right thing 
by family and society.
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Professor Colleen Cartwright 
is Professor of Aged Services 
at Southern Cross University. 
In 2011, she undertook a major 
review for Alzheimer’s Australia 
on end-of-life decisions.

End-of-life issues are, by their nature, 
complex, personal and sensitive, 
but they are made all the harder if the 
wishes of the person concerned are 
not properly understood or set out.
The general reluctance in our 
society to discuss end-of-life issues 
translates into a failure by many to 
prepare properly for the end of life.

There is a need for more discussion, 
debate and community-wide 
research to ensure that the 
complex issues relating to 
dementia are fully considered.(16)

It is clear that, even if voluntary 
euthanasia were to be legalised, 
it would be wrong to end the life of 
an individual who does not have the 
capacity to make the decision and who 
has not expressed previous wishes.

16 The right to choose 
an assisted death
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Dr Alex Markwell
is an Emergency Physician at the 
Royal Brisbane and Women’s Hospital 
and Greenslopes Private Hospital. 
She is currently President of AMA 
Queensland and is a Senior Lecturer 
at the University of Queensland.

While the AMA recognises that there 
are divergent views regarding 
euthanasia and physician-assisted 
suicide, the organisation currently 
believes that medical practitioners 
should not be involved in interventions 
that have as their primary intention 
the ending of a person’s life. 
This does not include the 
discontinuation of futile treatment 
or the administration of treatment 
or other action intended to relieve 
symptoms which may have a secondary 
consequence of hastening death. 

The AMA strongly advocates for the 
right of a competent patient to make 
fully informed health care decisions, 
including the right to refuse treatment. 
The AMA recognises that this may 
include life-sustaining treatment 
as well as palliative care. 

The AMA strongly promotes 
advance care planning as a process of 
supporting patient self-determination, 
including the development of advance 
directives and the identification of 
surrogate decision-makers such 
as Enduring Powers of Attorney 
(or similar), as a means to ensure that 
the patient's values and goals of care 
are known. Advance care plans are 
prepared by the competent patient to 
assist in decision-making if he or she 
loses the capacity to make treatment 
decisions in the future. 

While the need for access to voluntary 
euthanasia and assisted suicide may 
be a simple issue for patients, it is 
more complex and ambiguous for 
doctors and carers. The ambiguity 
has led to significant variation in 
the kind of end-of-life care that 
takes place. 

If there is to be any progress on this 
issue there has to be legal protection 
for doctors. It may be law reform, 
legalisation, or it may be case law. 
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Most (but not all) of the roundtable 
participants considered that the 
current legal situation is unsatisfactory 
for many patients and/or their 
professional carers. Australia21 and 
the authors of this report agree that 
legislative change is now needed.
Patients in the terminal phase of 
their lives not infrequently ask their 
doctor for help to die. Sometimes, 
this is simply a cry for help and when 
symptoms are alleviated (eg. with 
pain relieving medication), the patient 
changes their mind. For some, 
pathological depression can be 
alleviated with modern psychoactive 
drugs and counselling. But while 
palliative care can assist with physical, 
psychological and existential problems, 
it cannot adequately manage all 
suffering in all patients. Some patients 
genuinely, persistently and rationally 
request help to end their lives.

If the patient’s life is being prolonged 
by medical means such as respirators, 
the law allows those life support 
measures to be turned off at the 
request of a competent patient. 
Furthermore, if there is unrelieved 
pain, doctors can (and do) respond to 
a patient’s (or family’s) request for the 
provision of drugs in sufficiently high 
doses to relieve symptoms. In this 
situation, the doctor may foresee that 
symptomatic relief could shorten life, 
but provided the doctor's intention is 
to relieve symptoms, the provision of 
such medication is lawful. But if the 
doctor’s intent is to shorten life rather 
than to relieve symptoms, the action 
may constitute murder.(1) This is an 
untenable situation for a compassionate 
doctor who agrees that the situation 
is hopeless and that the patient’s 
request is genuine and reasonable.

National polling suggests that this is 
an issue on which Australians want 
reform.(2, 6) There is now extensive 
international experience to encourage 
and guide such reform.(1, 7, 8, 9, 10, 11)

18 The right to choose 
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PARt 2:  
Australia21 believes 
legislative change is needed
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1.  the Australian community 
wants change

Repeated polling has been carried out 
for 25 years by professional pollsters, 
and the public has consistently 
reported overwhelming support in 
favour of reform.(2, 6) The question 
usually explores whether a person 
supports allowing a doctor to assist a 
person to end their lives if experiencing 
unrelievable and incurable suffering. 
In addition to the Newspoll survey 
reported on page 8, an opinion poll 
conducted by The Australia Institute 
in 2012 asked the following question:

If a person is experiencing 
unrelievable and incurable suffering 
(physical and/or mental) should 
a doctor be allowed to help them 
end their life?

Of the 1400 people surveyed, 
71% agreed with the proposition, 
12% of people disagreed and 
17% were unsure.(6)

2. the law has failed

For the reasons described below, 
the current legal framework of 
prohibition has failed.

a)  Deaths are currently 
occurring contrary to the law

Research among Australian doctors 
caring for seriously ill patients has 
documented current practices in 
some detail.(12, 13) According to that 
research, voluntary, involuntary 
and non-voluntary euthanasia all 
occur in Australia in defiance of the 
law. Some doctors have admitted 
publicly that they have acted with 
intent to end the patient’s life but, 
despite this admission, they have 
not been prosecuted.

Kuhse et al concluded that in 
1995-1996, 1.8% of all deaths in 
Australia occurred as a result of 
voluntary euthanasia and 0.1% were 
due to physician-assisted suicide. 
Despite these actions being unlawful 
in Australia, the incidence was broadly 
comparable with that in permissive 
jurisdictions.(13) Other research 
demonstrates that some doctors who 
treat terminally ill patients intend to 
shorten life (rather than only relieve 
pain) when they administer pain 
relieving medication, and so will 
be acting unlawfully.(12)

b)  The current law is 
incoherent or illogical

There are a number of aspects of the 
law in relation to the end of life care 
which are incoherent or illogical:

•  Withdrawal or withholding of 
life-sustaining treatment that 
results in a person’s death may be 
lawful, but the provision of a lethal 
dose intended to cause death is not;

•  Terminal sedation may be lawful, 
but can also be unlawful depending 
on the doctor’s intention when 
giving the medication;

•  Suicide is legal, but assisting 
someone to commit suicide is illegal;

•  There is a lack of clarity about what is 
meant by “assisting” someone to die;

•  Even in a clear case where a person 
has “assisted” another to die, some 
individuals are prosecuted and 
jailed for providing that assistance, 
and others are not.

c)  The law fails the principle of 
“equality before the law”

The Rule of Law requires that law must 
apply equally to all, but this is not the 
case in this field. Whereas some may 
be able to end their own life, another 
person’s disability may prevent them 
from doing so. Further, a person who 
is ill and relying on life-sustaining 
treatment to survive (such as a 
respirator) may lawfully ask for that 
equipment to be turned off. Another 
person who is equally ill, but suffering 
from a different condition which does 
not require such treatment, cannot be 
assisted to die. 

At present, there are some who can 
access voluntary euthanasia and 
assisted suicide despite it being 
unlawful. Those people are generally 
able to do so because they possess 
some privilege. It may be privilege 
in terms of education or it may be in 
relation to contacts and connections 
one has within the medical or 
veterinary professions. The operation 
of the law cannot be justified if a 
privileged few are able to receive 
assistance to die, but others cannot. 

There are a number 
of compelling reasons 
why Australia21 
supports the view 
that the law needs 
to change.

Why change is needed

109



20 The right to choose 
an assisted death

d)  Non-compliance with the law 
brings the law into disrepute

Repeated breaches of the law, 
particularly where they are made 
public and not prosecuted, undermine 
the Rule of Law. This becomes even 
more problematic for the Rule of Law, 
if that non-action in the face of illegality 
is a position that is generally endorsed 
by a large majority of the community. 

3.  Some terminally ill patients 
feel forced to choose an 
unsatisfactory death

For some people in the terminal stages 
of their life, pain or other suffering 
are relentless and these individuals 
may take steps to end their own lives. 
This ending can be violent and painful 
for the person and traumatic for 
their family and friends. Many people 
are attending workshops to seek 
information on how they can take their 
own lives when the time is right, in a 
peaceful way. But for others, the only 
current alternative is violent. 

4.  Palliative care cannot address 
all suffering

The palliative care movement has 
developed to assist patients with 
terminal illness when approaching 
the end of their life. It provides 
medical support for the relief of 
symptoms and also nursing, social 
and spiritual support for the relief of 
existential suffering. But palliative 
care, despite its accomplishments, 
is unable to meet the needs of all 
patients as they approach the end of 
their lives. While palliative care can 
assist with physical, psychological 
and existential pain, it cannot 
manage all suffering in all cases.
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Palliative care usually has adopted 
a confrontational position against 
voluntary euthanasia, recognising 
its work as supporting living before 
death rather than assisting death. 
Other factors are its historical 
association with Christian (Catholic) 
concern to preserve life; and 
a sense that support for euthanasia is 
a criticism of palliative care expertise.
The process of dying, as palliative 
physicians come to understand 
it, is an evolving one, subject to 
change. Evaluation of the needs of a 
terminally ill patient requires time 
and a comprehensive approach, 
taking in the history and the context 
of the patient and attending family. 

Sometimes a wish to die does stem 
from “intolerable suffering”, but just 
what makes a situation “intolerable” 
may be very individual. Awful pain can 
usually be addressed; anger, despair, 
isolation, a concern about finance may 
all impinge on the scene and are more 
difficult. Family members usually 
want to support whatever decision a 
patient has made, but may also be in 
contention. One needs time to build 
understanding about the realities of 
the whole situation. 

I am clearly in favour of 
decriminalisation of assisted 
death but I worry about euthanasia 
being regarded as a “quick fix”. 

It calls for the same full appreciation 
as palliative care physicians seek to 
bring to their work. Most of us want the 
right to have a say, but it is appropriate 
to ask that all death decisions be 
considered in the light of a full 
understanding of complex realities, 
and of close others whom it will affect.

Emeritus Professor 
Ian Maddocks AM
is Senior Australian of the Year 2013. 
He was the first President of the 
Australian Association for Hospice 
and Palliative Care (now known as 
Palliative Care Australia) and first 
President of the Australian and 
New Zealand Society for Palliative 
Medicine. Now aged 81, he continues 
daily care for the terminally ill.
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Dr Charles Douglas
is a surgeon specialising in 
melanoma and breast cancer and 
a Senior Lecturer in Clinical Ethics 
and Health Law at the University 
of Newcastle. His PhD Thesis 
was “End of Life Decision-Making 
and Moral Psychology: Intending, 
Foreseeing, Killing and Letting Die.”

Undoubtedly, euthanasia occurs 
now in various guises in Australia 
and is likely to continue to occur 
outside any regulatory guidelines 
if euthanasia or assisted suicide 
are decriminalised or legalised.
There is convincing evidence that the 
majority of Australians are in favour 
of legalised assisted death. 

There is no convincing evidence that 
the legalisation of euthanasia and/or 
assisted suicide in the Netherlands 
and Oregon has caused any 
significant societal harm.

There is overwhelming evidence 
that the vast majority of requests 
for euthanasia are simply “cries for 
help”. This is not to deny the validity 
of a very small number of requests, 
but this is a fairly well-established 
fact accepted by those on both 
sides of the euthanasia debate.

I am agnostic about the benefits of 
legislative change. I don't accept that 
we will have a much better society if 
it happens, nor do I think it is going to 
be catastrophic as some opponents 
of change suggest. 

But if we do have legislative 
change, I think it will have a 
substantial effect on the national 
psyche and that the effect could 
be both positive and negative.

22 The right to choose 
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1.  Safeguards to protect 
the vulnerable are working 
well internationally

Since the House of Lords Select 
Committee on Medical Ethics 
expressed its view in 1994(5) that 
it would be virtually impossible to 
devise safeguards to prevent abuse 
of legalised euthanasia, the issue 
of safeguards has dominated the 
Australian debate. The concern is that 
people who are dependent on others 
may feel a responsibility to seek death, 
or worse, may be coerced into using 
it to relieve society or relatives of 
the burden of caring for them. 

Different legislative approaches to 
safeguards exist in the Netherlands, 
Belgium and Oregon and these 
regimes have been in place for 
long enough to assess their impact. 
Extensive evaluative data about their 
operation have been analysed and 
these, along with considerations such 
as the need to protect the vulnerable in 
society, have been considered in detail 
in many international publications and 
inquiries(7, 8, 9, 10) and, more recently, 
in a discussion paper in Tasmania.(11) 
The experience shows that guidelines 
to protect the vulnerable and ensure 
that assisted dying is reserved for the 
group in whose interest it is legislated, 
are generally operating effectively.

Such data have sometimes been 
interpreted differently by those who 
support and oppose legalisation(14), 
but discussion at the roundtable 
supported (though not unanimously) 
the view that legislation in 
jurisdictions that have legalised 
voluntary euthanasia and/or assisted 
suicide is generally operating without 
evidence of the kinds of abuses that 
opponents and the 1994 report of 
the House of Lords had feared.

Australia21 agrees. It takes the 
view that the available evidence 
demonstrates safeguards can 
be designed to ensure that only 
“eligible” patients (eg. competent 
adults who voluntarily request 
assistance to die and are terminally 
ill) can receive legal assistance to die, 
and to ensure that certain conditions 
(including, for example, the provision of 
information, obtaining a second opinion 
and a cooling off period) are satisfied 
before that assistance is provided.

2.  Religious belief in divinely 
authorised sanctity of human life 
should not bind others 

Strong opposition to assisted death 
has been mounted by some religious 
groups on the basis that human life 
is sacred and divinely given and 
that therefore killing is divinely 
prohibited.(3, 4) This issue was not 
discussed at the roundtable, but was 
considered in the background paper.

Australia is increasingly a secular 
society and it is difficult to defend 
law and policy that reflects divine 
understandings of the value of human 
life. There is now wide acceptance 
that human life is not an absolute 
good and that notions of compassion 
and autonomy can carry greater 
weight in some circumstances. 
Further, some religious groups are 
moving away from more traditional 
positions and agitating for a more 
humane approach to assisted dying. 
The polling data presented on 
page 8 of this report confirms that 
strong support for reform spans 
religious denominations.

Australia21 firmly asserts the right 
of people to hold and practise religious 
beliefs. An important concern raised 
at the roundtable was to ensure 
doctors, nurses and other health 
professionals are not required to 
participate in voluntary euthanasia 
or assisted suicide contrary to 
their conscience. However, respect 
for those beliefs should not bind 
others who have different beliefs 
and values, and religious teachings 
should certainly not be regarded, 
in our secular society, as a basis 
for developing law and policy.

We have demonstrated 
why we think the 
law must change. 
Legislation to legalise 
assisted dying 
should be enacted 
unless there are 
compelling reasons 
not to do so. The two 
major arguments 
against reform are: 
1) concerns that the 
vulnerable in our 
community will be 
placed at greater risk, 
and 2) the theological 
view that the divinely 
conferred sanctity 
of human life should 
prevent the intentional 
taking of life. Neither 
of these arguments is, 
in our view, sufficient 
to resist reform.

there is no compelling 
reason to resist change
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I have cared for terminally ill patients 
who have strongly expressed their 
wish for help to die. Around 7% of 
patients with advanced cancer make 
persistent requests for help to die. 
While I support patient-centred care 
and patient autonomy, family and 
broader concerns can temper these.
There are situations in which a strong 
consensus can be formed between 
the terminally ill patient, their loved 
ones, and their carers, that voluntary 
euthanasia is reasonable and desired.

Compassionate clinicians can 
experience enormous pressure 
to grant a dying person’s wish 
for a hastened death. In these 
circumstances, I believe 
clinicians should have protection 
from prosecution for the most 
serious crime of murder.

Voluntary euthanasia is ethically 
distinct from murder, because 
of respect for autonomy and 
compassion (rather than sinister 
motives), yet parliamentarians 
have been reluctant to 
distinguish them in law.

Dr Roger Hunt
is currently Medical Head of 
Palliative Care at The Queen 
Elizabeth Hospital and a Senior 
Lecturer, University of Adelaide.
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Dr Philip Nitschke 
In 1996, Philip Nitschke became the first 
physician in the world to administer a 
legal lethal voluntary injection to four 
terminally ill patients under the Northern 
Territory’s Rights of the Terminally Ill 
Act.(15) When the law was overturned 
nine months later, Philip founded Exit 
International; an international end of life 
choices group with a focus on practical 
strategies. Philip has written extensively 
on voluntary euthanasia and is the author 
of two books: Killing Me Softly: Voluntary 
Euthanasia and the Road to the Peaceful 
Pill (Penguin, 2005) and The Peaceful Pill 
Handbook (Exit International USA, 2013).

In the intervening 16 years since the 
Northern Territory Rights of the Terminally 
Ill Act came and went, the debate on 
voluntary euthanasia has been extended 
beyond those who are terminally ill, to 
include the well elderly for whom rational 
suicide is one of many end of life options.
This new cohort consider end of life 
planning in the form of rational suicide 
as an insurance policy should their 
health take a turn for the worse. As the 
baby boomer generation ages, the shift 
away from a medicalised approach 
to death and dying can be expected 
to accelerate, making way for a more 
democratic model of DIY (do it yourself) 
methods which are predicated upon 
widely-held notions of independence, 
control and self-sufficiency. 

My focus in recent years has been the 
provision of information about forms of 
access to Nembutal – the best end of life 
drug – as well as the use of inert gases 
(such as nitrogen and helium). These 
technologies serve to de-couple end 
of life decision-making from a hitherto 
medicalised model of death and dying 
controlled by the medical profession. 

On the legislative front, there remain 
two key unresolved issues. The first 
of these concerns section 122 of the 
Australian Constitution which allows 
the Government of Australia to make 
laws for its territories. This section 
constitutes a loophole by which the 
laws of the democratically elected 
government of the Northern Territory 
(and the Australian Capital Territory) 

can be overturned. The preparedness 
of the Australian Parliament to exploit 
this Constitutional weakness remains 
a significant impediment to voluntary 
euthanasia law reform nationally. 

The second area of legislative concern 
is the mismatch between the lawfulness 
of suicide and the illegality of assisted 
suicide. The legal nexus between suicide 
and assisted suicide needs examination. 
The fact that countries such as the 
UK have seen fit to publish guidelines 
on assisted suicide (without actually 
changing the law) suggests that 
Australia could, as a first tentative 
step, make similar considerations with 
a view to adopting similar guidelines.
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Dr Helga Kuhse
was the Director of the Centre for 
Human Bioethics at Monash University 
where she is now an Honorary Adjunct 
Research Fellow.

Existing legal understandings that 
allow various medical end-of-life 
decisions, but prohibit “voluntary 
euthanasia” are unfair and unjust. 
They treat patients experiencing 
similar intolerable pain and suffering 
arbitrarily, in discriminatory ways.
A patient who needs life-support can 
lawfully refuse it, thereby bringing 
about her/his own death, with the 
assistance of a doctor. A patient not 
needing life support cannot lawfully 
draw on the assistance of doctors 
to end their lives. 

Legislation to allow voluntary 
euthanasia would place all incurably 
and/or terminally ill patients on 
an equal footing; it will allow for 
openness and oversight and may well 
– as various overseas studies have 
shown – reduce (rather than increase) 
the incidence of non-voluntary and 
involuntary euthanasia in Australia.
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Hon Bob Brown 
is a medical doctor, environmentalist, 
former Senator and former 
Parliamentary Leader of the 
Australian Greens.

Legislation is much more likely to 
succeed if it requires the patient, 
not the doctor, to self-administer 
the lethal drug.
The strongest opposition in the 
political arena comes from palliative 
care advocates who, wrongly, 
tell politicians that given enough 
funding, palliative care will be able 
to make every dying person content.

This opposition is most unreasonable 
when it comes from Catholic palliative 
care doctors, cardinals and ethicists.

Ideally, bills for voluntary euthanasia 
should be hosted by members from 
each of the political parties in that 
parliament and should involve a 
conscience vote.
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Hon Professor Peter Baume AC 
is a former Senator and Health Minister 
in the Fraser Coalition Government 
and former Chancellor of the ANU.

Voluntary euthanasia goes on 
every day – but without supervision, 
without advice from colleagues, 
and without rules.
Involuntary euthanasia occurs 
in intensive care units now.

Access to most goods is unequal in 
society and this is likely to be the case 
with voluntary euthanasia (and access 
to good quality palliative care).

The ethical principle of autonomy 
of the individual is not accepted by 
some people and some cultures 
positively reject the principle.

Religious belief does play a role here.

People who want voluntary euthanasia 
are worse off (in regard to voluntary 
euthanasia) in hospital (or in a nursing 
home) than they are at home.

It is legal now to kill oneself but 
the legal methods are all messy.
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If there are terminally and incurably 
ill patients who wish to end their 
suffering by accelerating inevitable 
death and if there are sympathetic 
doctors who are willing to help 
them to die with dignity, then the law 
should not forbid it. 
The law does forbid it and that 
is why I have been on a bit of 
a campaign to change that.

Currently the message that the 
Australian community is being 
given by its politicians is as follows: 

“When you get really ill and near-death, 
go to the palliative care unit and they 
will do their best to help you but 
there is a chance they cannot. 

If you don't want to go down that 
path then you can go and kill yourself 
and there is no law against suicide. 
We don't want you to but no one 
can stop you. You can go and hang 
yourself or shoot yourself. That is okay. 

But if you want to have the family 
around for the hugs and tears and 
say goodbye, it is very hard to do that 
when you're going to hang yourself 
from the ceiling fan.” 

Why can we not die in a peaceful 
tranquil way in the company of 
loved ones?

Mr Marshall Perron 
is a former Chief Minister of the 
Northern Territory. He was the 
architect and sponsor of the Northern 
Territory Rights of the Terminally 
Ill Act 1995 which was overturned 
by Federal Parliament in 1997.
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How should Australia regulate voluntary
euthanasia and assisted suicide?
Ben White and Lindy Willmott*

This article invites consideration of how Australia should regulate voluntary
euthanasia and assisted suicide. It attempts to pose this question as neutrally
as possible, acknowledging that both prohibition and legalisation of such
conduct involve decisions about regulation. It begins by charting the wider
field of law at the end of life, before considering the repeated, but ultimately
unsuccessful, attempts at law reform in Australia. The situation in Australia is
contrasted with permissive jurisdictions overseas where voluntary euthanasia
and/or assisted suicide are lawful. The authors consider the arguments for
and against legalisation of such conduct along with the available empirical
evidence as to what happens in practice both in Australia and overseas. The
article concludes by outlining a framework for deliberating on how Australia
should regulate voluntary euthanasia and assisted suicide. It asks a threshold
question of whether such conduct should be criminal acts (as they presently
are), the answer to which then leads to a range of possible regulatory
options.

INTRODUCTION

Voluntary euthanasia and assisted suicide are important yet ethically challenging issues in
contemporary Australian society. They are issues about which public opinion tends to be polarised as
individuals can, and do, have thoroughly researched and considered, yet different, positions. The
stakes in this debate are also very high. Those against legalising voluntary euthanasia and assisted
suicide argue that it represents societal endorsement of the intentional ending of another person’s life
while those in favour argue reform is necessary for people to be able to choose to die with dignity.
Agitation for law reform has been an ongoing phenomenon in this debate. While reform is occurring
in an increasing number of overseas jurisdictions, attempts to reform the law in Australia have been
unsuccessful to date.1 This is despite a large number of Bills being put forward over a sustained period
of time, with legislative efforts occurring in every Australian State and Territory except for
Queensland.2 There is no indication that such attempts will cease. At the time of writing this article,
there are plans for Bills dealing with the issue of euthanasia to be introduced into the New South
Wales3 and Tasmanian4 Parliaments. Questions about how the law regulates these issues have also
been raised by the criminal prosecution of individuals who have ended the lives of others or assisted
others to end their own lives.5

* Ben White, LLB (Hons) (QUT), DPhil (Oxon), Professor, Director, Health Law Research Centre, Faculty of Law, Queensland
University of Technology; Lindy Willmott, BCom, LLB (Hons) (UQ), LLM (Cantab), PhD (QUT), Professor, Director, Health
Law Research Centre, Faculty of Law, Queensland University of Technology. This article is an edited version of a background
paper commissioned by Australia21 (for which the authors acknowledge receipt of a small honorarium). The authors
acknowledge the input of Australia21 during the drafting process but are, of course, responsible for the final content of this
article.

Correspondence to: bp.white@qut.edu.au.

1 Note, however, the Northern Territory legislation, the Rights of the Terminally Ill Act 1995 (NT), which operated until its
repeal by the Euthanasia Laws Act 1997 (Cth).

2 See eg Voluntary Euthanasia Bill 2012 (SA); Rights of the Terminally Ill Bill 2011 (NSW); Criminal Law Consolidation

(Medical Defences – End of Life Arrangements) Amendment Bill 2011 (SA); Voluntary Euthanasia Bill 2010 (SA); Consent to

Medical Treatment and Palliative Care (End of Life Arrangements) Amendment Bill 2010 (SA); Voluntary Euthanasia Bill 2010

(WA). For further discussion, see below at 414-415.

3 In the New South Wales Legislative Council on 23 October 2012, Cate Faehrmann (Australian Greens) signalled the
introduction of the Rights of the Terminally Ill Bill into Parliament in 2013.
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The issue of how we, as a society, regulate voluntary euthanasia and assisted suicide arises in a

particular social, demographic and medical context. For example, Australia has an ageing population

and the “baby boomer” generation is now (and will increasingly be) involved in medical decisions as

they come to the end of their lives. This generation will not be passive recipients of paternalistic

medical practices, and will insist on greater input in and control over their dying process. At the same

time, voluntary euthanasia and assisted suicide are issues that are of significant interest to the public

and, as considered in this article, are issues about which there is majority public support for reform.6

Further, this debate occurs in the context of ongoing advances in medicine. Lives can be sustained in

circumstances that have never previously been contemplated, and decisions must be made about

whether to provide life-sustaining treatment, or allow the individual to die. There have also been

significant improvements in palliative care which have enabled pain in dying patients to be managed

to the extent that has not been possible in the past.

The purpose of this article is to provide a basis from which to start an informed and rational

dialogue in Australia about voluntary euthanasia and assisted suicide. It does this by seeking to chart

the broad landscape of issues that can be raised as relevant to how this conduct should be regulated by

the law. The article begins by describing the wider field of law at the end of life, before considering

the repeated, but ultimately unsuccessful, attempts at law reform in Australia. The situation in

Australia is contrasted with permissive jurisdictions overseas where voluntary euthanasia and/or

assisted suicide are lawful. The article considers the arguments for and against legalisation of such

conduct along with the available empirical evidence as to what happens in practice both in Australia

and overseas. The article concludes by outlining a framework for deliberating on how Australia should

regulate voluntary euthanasia and assisted suicide.

It is not the purpose in this article to persuade. Rather, it attempts to address the issues as

neutrally as possible and to canvass both sides of the argument in an even-handed manner. The authors

hope that this exercise places the reader in a position to consider the question posed by the title of this

article: How should Australia regulate voluntary euthanasia and assisted suicide? In line with the

approach taken here, this question does not imply a view as to whether the existing law should remain

the same, or be amended. Voluntary euthanasia and assisted suicide are currently regulated (by the

criminal law) and would also be the subject of regulation (in varying ways) if such practices were

legalised.

DEFINITIONS AND SCOPE OF ARTICLE

It is important to be clear about the meaning of the terms used in this article and the scope of issues it

is considering. A failure to define terms and articulate clearly the issues being discussed can lead to

confusion through people talking at cross-purposes as well as generating conflict where, in fact, none

exists. Table 1 lists the terminology used in the article.

4 According to media reports, a voluntary euthanasia Bill will be introduced into the Tasmanian Parliament by Lara Giddings
(Tasmanian Premier) and Nick McKim (leader of the Australian Greens in Tasmania): Arndt D, “Assisted Death Debate
Reignited”, The Examiner (4 July 2012).

5 Recent prosecutions that have attracted attention include those of Shirley Justins and Caren Jenning (Justins v The Queen

(2009) 79 NSWLR 544; [2010] NSWCCA 242; R v Justins [2011] NSWSC 568); David Mathers (“Mercy Killer Escapes Jail
Over ‘Agonising Conflict’”, Sydney Morning Herald (28 April 2011), http://www.smh.com.au/nsw/mercy-killer-escapes-jail-
over-agonising-conflict-20110428-1dxst.html viewed 16 August 2012); Victor Rijn (Lowe A, “Husband’s Suicide Push Driven
‘by Love’”, The Age (3 May 2011), http://www.theage.com.au/victoria/husbands-suicide-push-driven-by-love-20110523-
1f00m.html viewed 16 August 2012); and Merin Nielsen (R v Nielsen [2012] QSC 29; Baskin B, “Queensland Teacher Merin
Nielsen Jailed for Aiding Suicide of Man, 76”, Courier Mail (17 February 2012), http://www.couriermail.com.au/news/
queensland/familys-despair-at-suicide-jailing/story-e6freoof-1226273271906 viewed 16 August 2012).

6 See below at 420.
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TABLE 1 Terminology used in the article

Term Meaning Example

Euthanasia For the purpose of relieving suffering, a
person performs an action with the intention
of ending the life of another person.

A doctor injects a patient with a lethal
substance to relieve that person from
unbearable physical pain.

Voluntary euthanasia Euthanasia is performed at the request of the
person whose life is ended, and that person is
competent.

A doctor injects a competent patient, at their
request, with a lethal substance to relieve that
person from unbearable physical pain.

Competent A person is competent if he or she is able to
understand the nature and consequences of a
decision, and can retain, believe, evaluate,
and weigh relevant information in making
that decision.

Non-voluntary
euthanasia

Euthanasia is performed and the person is not
competent.

A doctor injects a patient in a post-coma
unresponsive state (sometimes referred to as
a persistent vegetative state) with a lethal
substance.

Involuntary euthanasia Euthanasia is performed and the person is
competent but has not expressed the wish to
die or has expressed a wish that he or she
not die.

A doctor injects a competent patient who is
in the terminal stage of a terminal illness
such as cancer with a lethal substance
without that person’s request.

Withholding or
withdrawing
life-sustaining
treatment*

Treatment that is necessary to keep a person
alive is not provided or is stopped.

Withdrawing treatment: A patient with
profound brain damage as a result of a heart
attack is in intensive care and breathing with
the assistance of a ventilator, and a decision
is made to take her or him off the ventilator
because there is no prospect of recovery.
Withholding treatment: A decision is made
not to provide nutrition and hydration
artificially (such as through a tube inserted
into the stomach) to a person with advanced
dementia who is no longer able to take food
or hydration orally.

Assisted suicide A competent person dies after being provided
by another with the means or knowledge to
kill herself or himself.

A friend or relative obtains a lethal substance
(such as Nembutal) and provides it to another
to take.

Physician-assisted
suicide

Assisted suicide where a doctor acts as the
assistant.

A doctor provides a person with a
prescription to obtain a lethal dose of a
substance.

* This is sometimes referred to as “passive euthanasia” as the death arises from not giving life-sustaining treatment.

The scope of this article also requires clarification. It considers only the arguments that relate to
voluntary euthanasia and assisted suicide so far as they apply to requests from a competent adult for
death or assistance to die. There are two main reasons for limiting the article in this way. First,
different (and possibly even more ethically problematic) issues arise where the person is competent
and does not request euthanasia, is incompetent so unable to express a view, or is a minor. Secondly,
all of the attempts to reform the law in Australia have been limited to voluntary euthanasia and
assisted suicide, as has the vast majority of public debate. Accordingly, although some may argue that
euthanasia and assisted suicide should extend to other situations, such issues are not explored here. As
such, this article does not consider euthanasia and assisted suicide for
• adults who are competent and do not want to end their lives;
• adults who were competent at some point and completed an advance directive requesting

euthanasia or assistance to die at a later time when they have lost competence;
• individuals who are not competent (adults or minors) and are therefore unable to make an

informed choice about whether to end their lives; and
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• competent minors who seek euthanasia or assistance to die.

CURRENT AUSTRALIAN LEGAL LANDSCAPE AT THE END OF LIFE

Voluntary euthanasia and assisted suicide are unlawful

Voluntary euthanasia and assisted suicide are unlawful in all States and Territories in Australia.7

Ending another person’s life is murder or manslaughter under the criminal law. Assisting a person to
end their own life is also a criminal offence and is described in different jurisdictions in terms such as
aiding and abetting suicide.8 (It is not unlawful, however, for a person to end, or attempt to end, their
own life.) A person will still be criminally responsible for her or his actions even if he or she is
motivated by compassion or if the deceased consented to her or his own death.9

Withholding or withdrawing life-sustaining treatment can be lawful

While taking active steps to end a person’s life (or assist them to do so themselves) is unlawful, the
law does permit life-sustaining treatment to be withheld or withdrawn in certain circumstances.10 One
situation is where a person who is competent to make her or his own decisions refuses that treatment.
This right to refuse medical treatment is underpinned by respect for bodily integrity. The law protects
a person from interference with their body – including by way of medical treatment – unless there is
some recognised legal justification for doing so. A person’s decision to not receive treatment must be
respected even if that treatment is necessary to stay alive and even if the refusal of treatment is
contrary to medical opinion.11

Decisions to withhold or withdraw life-sustaining treatment can also be made by and for a person
who lacks decision-making competence. One way this can be done is through an advance directive.
This is where a person makes decisions while they are competent about what medical treatment they
want or do not want when they lose their ability to decide for themselves. Most Australian
jurisdictions have enshrined this common law right into legislation.12 A second way to make decisions
when a person lacks competence is through substitute decision-making. Adult guardianship legislation
throughout Australia establishes mechanisms for people (generally those close to the patient) to be
empowered to make decisions about health care when a patient cannot decide for themselves.13 The
criteria substitute decision-makers need to consider when making decisions to withhold or withdraw
life-sustaining treatment vary across Australia but the patient’s best interests is generally an integral
factor.14 Thirdly, parents can make this decision for their children who do not yet have
decision-making competence. The relevant criterion for such a decision is the child’s best interests.15

In addition to patients, substitute decision-makers and parents being able to refuse life-sustaining
treatment in certain circumstances, it is also possible for doctors to make this decision to withhold or
withdraw treatment. The law generally does not impose a duty on doctors to provide treatment that
will not benefit a patient. Where a doctor determines that treatment is not in a patient’s best interests,

7 See generally Stewart C, “Euthanasia and Assisted Suicide” in White B, McDonald F and Willmott L (eds), Health Law in

Australia (Thomson Reuters, Sydney, 2010) at [12.10]-[12.200].

8 Murphy B, “Human Rights, Human Dignity and the Right to Die: Lessons from Europe of Assisted Suicide” (2009) 33 Crim
LJ 341 at 347-348.

9 Otlowski M, Voluntary Euthanasia and the Common Law (Clarendon Press, New York, 1997) pp 21-22.

10 See generally Willmott L, White B and Then S-N, “Withholding and Withdrawing Life-sustaining Medical Treatment” in
White, McDonald and Willmott, n 7.

11 Willmott, White and Then, n 10 at [13.30]-[13.40].

12 Willmott L, “Advance Directives and the Promotion of Autonomy: A Comparative Australian Statutory Analysis” (2010) 17
JLM 556.

13 See generally White B, Willmott L and Then S-N, “Adults Who Lack Capacity: Substitute Decision-making” in White,
McDonald and Willmott, n 7.

14 Willmott, White and Then, n 10 at [13.130], [13.180]-[13.230].

15 Willmott, White and Then, n 10 at [13.280]-[13.290].
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he or she is not required to provide it even if it is needed for the patient to stay alive.16 Sometimes this
decision is framed in terms of treatment being “futile”.

Although the person dies both when life-sustaining treatment is withheld or withdrawn and when
voluntary euthanasia occurs, the law distinguishes between them. Withholding and withdrawing is
lawful because it involves a failure to treat where there is no duty to provide that treatment. The
absence of a duty is due either to the refusal of treatment by the patient or her or his substitute
decision-maker, or because the treatment is not in the patient’s best interests and so need not be
provided. By contrast, voluntary euthanasia involves taking active steps to end another’s life and so is
in breach of the criminal law.

Provision of appropriate palliative care is lawful

Australian law is also very likely to recognise that the provision of appropriate palliative care is
lawful, even if it might hasten death.17 This is despite the fact that providing this treatment could be
seen as taking active steps to end a patient’s life and therefore be in breach of the criminal law. This
legal protection arose in response to concerns that otherwise appropriate palliative care could
accelerate death (eg, opioids suppressing respiration) although many argue that properly administered
palliative care does not do this.18

Of greatest significance for Australian law is a health professional’s intention. To be lawful,
palliative care must be provided with the intention to relieve pain and not to cause or hasten death,
although that death may be foreseen. In the three States that have enshrined this protection in statute,
regard must also be had to other factors such as good medical practice.19

The central role of intention raises questions for how the law operates in this area. A doctor’s
intentions when providing certain treatment are easy to obscure or can be ambiguous. It is possible for
the same act to be done, namely hastening a patient’s death, with different intentions. For example, a
doctor may provide medication with the intention of hastening death, or instead with the intention of
relieving pain and only foreseeing (rather than intending) the likely death.20 While the statement of
law may be clear, its operation in practice is not.21

LEGISLATIVE REFORM ATTEMPTS IN AUSTRALIA

Australia has witnessed continual and numerous attempts to reform the law governing voluntary
euthanasia and assisted suicide. These attempts have occurred in all Australian States and Territories
except Queensland. In the past, most Bills have been introduced by members of the Australian Greens,
Australian Democrats and Independent members, although some recent attempts since 2010 have
come from a Labor Member of Parliament. Table 6 in the Appendix lists legislative attempts to reform
the law regarding voluntary euthanasia and/or assisted suicide of which the current authors are aware,
along with details of who introduced the Bill and when, and in which House of Parliament this
occurred. While the vast majority of these Bills sought to effect change in the substantive law
governing voluntary euthanasia and assisted suicide, there were also Bills dealing with other issues in
this area such as seeking a referendum on the topic and restoring the powers of Territories to legislate
on the issue.

The history of failed attempts at legislative reform suggests that despite strong public opinion in
favour of voluntary euthanasia and assisted suicide, there is not majority support from politicians as a

16 Willmott, White and Then, n 10 at [13.70]-[13.80].

17 See generally White B and Willmott L, “The Doctrine of Double Effect” in White, McDonald and Willmott, n 7.

18 White B, Willmott L and Ashby M, “Palliative Care, Double Effect and the Law in Australia” (2011) 41 Internal Medicine

Journal 485.

19 White, Willmott and Ashby, n 18.

20 Douglas CD, Kerridge IH and Ankeny R, “Managing Intentions: The End-of-life Administration of Analgesics and Sedatives,
and the Possibility of Slow Euthanasia” (2008) 22 Bioethics 388.

21 See below at 419.
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group for changing the law. Understanding politicians’ perspectives and motivations for this position
is important but there is only limited empirical evidence as to politicians’ role in this debate. One
study examined how federal politicians voted in a conscience vote to overturn the Northern Territory
euthanasia legislation (and two other sensitive conscience votes).22 Three key factors that were
significant in how the politicians voted were party alliances, gender and religious affiliation.23 The
most significant correlation was religious affiliation, with all Catholics voting in favour of overturning
the Northern Territory legislation and all but one of the politicians from other Christian religions doing
the same. Another study surveyed Queensland politicians as to their personal views on these issues
and found that 55% of respondents favoured euthanasia reform.24 However, the study suggested that
these personal views may not be followed in a public vote where concerns about party lines and
re-election intrude.

Given the critical role that politicians play in this debate and the apparent disconnect between
public opinion and politicians’ opinions, it may be instructive to analyse the public record (eg,
Hansard and the reports of review committees) to distil the arguments that politicians identify as
important when supporting or opposing reform. Such an analysis may be helpful in better
understanding the voluntary euthanasia and assisted suicide debate, particularly if politicians are
granted a conscience vote as is often the case for topics such as these.

LEGISLATIVE SCHEMES THAT PERMIT VOLUNTARY EUTHANASIA AND/OR ASSISTED

SUICIDE

Although reform has not occurred in Australia (except for a brief period in the Northern Territory),
legislation permits voluntary euthanasia and/or assisted suicide in The Netherlands, Belgium,
Luxembourg, Oregon, Washington and Switzerland. In the first five jurisdictions (Netherlands,
Belgium, Luxembourg, Oregon and Washington), reform occurred through specific legislation. In
Switzerland, assisted suicide is permitted in some circumstances because of the narrower reach of the
crime of assisted suicide in that country, and this is explained further below. This section provides a
brief overview of the legislative models that currently operate, as well as the legislation that was
enacted and operated (albeit briefly) in the Northern Territory prior to its repeal by the Commonwealth
Parliament. As the focus here is on the more detailed regulation that occurs through legislative reform,
this article does not examine where reform has occurred through judicial means (eg in Montana),
although this is considered later in the article.25

The Netherlands, Belgium, Luxembourg, Oregon, Washington (and the
Northern Territory)

The statutes enacted in these jurisdictions are set out in Table 2.

Table 7 in the Appendix provides some further detail about aspects of the six statutes and facilitates
comparisons across jurisdictions. Some observations are also made here about key features of these
legislative regimes. First, the statutes differ in relation to the kind of activity which is regulated –
either voluntary euthanasia or assisted suicide or both. Voluntary euthanasia and assisted suicide are
permitted in The Netherlands, Belgium26 and Luxembourg, and were permitted under the Northern
Territory regime. Only assisting a suicide can be lawful in Oregon and Washington.

22 Warhurst J, “Conscience Voting in the Australian Federal Parliament” (2008) 54 Australian Journal of Politics and History

579.

23 Religious affiliation was included where the relevant politician had identified her or his affiliation and where this information
was in the public domain.

24 Willmott L and White B, “Private Thoughts of Public Representatives: Assisted Death, Voluntary Euthanasia and Politicians”
(2003) 11 JLM 77.

25 See below at 431-432. Judicial reform also occurred in Colombia in 1997, although a recent media article has reported that a
Bill has been passed in Colombia to regulate the practice of euthanasia in some circumstances: O’Gorman J, “Colombian Senate
Approves Regulation of Euthanasia”, Colombia Reports (9 August 2012), http://www.colombiareports.com/colombia-news/
news/25483-colombian-senate-approves-regulation-of-euthanasia.html viewed 17 August 2012.
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TABLE 2 Voluntary euthanasia and assisted suicide legislation by jurisdiction

Jurisdiction Legislation

Netherlands* Termination of Life on Request and Assisted Suicide Act 2000

Belgium Act on Euthanasia 2002

Luxembourg Law of 16 March 2009 on Euthanasia and Assisted Suicide

Oregon** Death with Dignity Act 1994

Washington*** Washington Death with Dignity Act

Northern Territory Rights of the Terminally Ill Act 1995 (now repealed)

* Prior to legislative reform in The Netherlands, case law in that country had recognised the defence of necessity for a doctor
in some cases where he or she was confronted with a request by a patient to die, and providing assistance was the only way to
end the patient’s suffering.

** In Oregon, the legislation resulted from a voter-initiated referendum. For a discussion of the legal challenges to this
legislation, see Stewart, n 7 at [12.210].

*** The Washington legislation was also enacted as a result of a referendum at the 2008 general election.

Secondly, there is significant divergence in terms of eligibility requirements, that is, what must be
present before a person will qualify for voluntary euthanasia or assisted suicide under the particular
regime. Such requirements relate to the person’s competence, age and medical condition as well as
whether there are any residence requirements that must be satisfied. In Oregon and Washington (and
the Northern Territory), the person must be competent at the time he or she is making the request to
end her or his life, while in The Netherlands, Belgium and Luxembourg, a person’s advance statement
requesting euthanasia can also be acted upon. In most jurisdictions (Luxembourg, Oregon, Washington
and the Northern Territory), there is a requirement that the person be suffering from a terminal illness.
Although there is no such requirement in The Netherlands or Belgium, in those jurisdictions, the
person’s suffering must be “lasting and unbearable” (Netherlands) or the person must be in a
medically futile condition of constant and unbearable physical or mental suffering that cannot be
alleviated (Belgium). In most jurisdictions, the person must be an adult, although the Belgian
legislation extends to “emancipated minors” and in The Netherlands, such practices can occur for
minors as young as 12.27 The legislation in Oregon and Washington contains residence requirements,
but that is not the case in the other jurisdictions (and was not the case for the Northern Territory
regime).

All statutes contain safeguards although there are significant variations between jurisdictions.
These safeguards include ensuring that the consent of the person was given voluntarily, requiring
information to be provided to the person, involving more than one doctor, and observing cooling-off
periods between making the initial request for assistance and the person dying. Details of the
safeguards in the various jurisdictions are contained in Table 7.

Finally, all statutes have provisions facilitating oversight of the practice of voluntary euthanasia
and/or assisted suicide.

26 It should be noted that the Belgian legislation does not expressly permit assisted suicide. However, there appears to be general
acceptance, including by the Federal Control and Evaluation Commission, the body established to oversee the implementation
of the euthanasia law, that provided the safeguards of the euthanasia legislation are complied with, a doctor who assisted a
suicide would also be protected by the legislation: Lewy G, Assisted Death in Europe and America, Four Regimes and Their

Lessons (Oxford Scholarship Online, 2011) p 77, http://www.oxfordscholarship.com/view/10.1093/acprof:oso/
9780199746415.001.0001/acprof-9780199746415 viewed 20 August 2012.

27 Euthanasia can be performed at a minor’s request if the minor is aged between 16 and 18, the minor has a reasonable
understanding of her or his own interests, and the parents or guardians have been involved in the decision-making process. This
is also the case for a minor aged between 12 and 16 who has a reasonable understanding of her or his own interests, and where
the parents or guardians agree with the decision.

White and Willmott

(2012) 20 JLM 410416

129



Switzerland

Over recent years, Switzerland has become a destination for individuals who come from jurisdictions
in which voluntary euthanasia and assisted suicide is unlawful, but who want assistance to end their
lives. Ironically, Switzerland has not passed legislation to make either voluntary euthanasia or assisted
suicide lawful. The law in Switzerland is governed by their Criminal Code, and under that Code, both
voluntary euthanasia and assisted suicide are unlawful. The relevant provisions are set out below.28

Article 114 provides:

Any person who for commendable motives, and in particular out of compassion for the victim, causes
the death of a person at that person’s own genuine and insistent request shall be liable to a custodial
sentence not exceeding three years or to a monetary penalty.

Article 115 provides:

Any person who for selfish motives incites or assists another to commit or attempt to commit suicide
shall, if that other person thereafter commits or attempts to commit suicide, be liable to a custodial
sentence not exceeding five years or to a monetary penalty.

Article 114 deals with voluntary euthanasia as it involves a person who “causes” the death of another,
while Art 115 is about assisting another to bring about her or his own death. The effect of Art 114 is
that voluntary euthanasia is unlawful and the person performing the act commits a crime, even if the
act is done for “commendable motives” at the other’s request. On the other hand, not all cases of
assisted suicide will be illegal. Assisting a suicide is only an offence if it is done for “selfish” motives.
Article 115 is unlikely to apply to a case where a person has a medical condition which causes
unbearable pain and suffering, forms a desire to end her or his life to relieve that pain and suffering,
and seeks assistance to achieve that goal.

There are a number of consequences that flow from the fact that the permissive Swiss law arose
from the interpretation given to an offence provision in its Criminal Code rather than a comprehensive
statutory regime designed to regulate assisted suicide. Most significantly, there are no express
eligibility criteria to be satisfied for the person seeking assistance to die, and few safeguards. Provided
the person assisting another to die is not motivated by selfish motives, an offence has not been
committed. It also means that assistance can be provided by friends and relatives, and is not limited to
doctors as in the other jurisdictions. Further, again unlike the other jurisdictions, this also means there
is less governmental oversight in terms of the practices which are occurring. The absence of a
regulatory regime also means that there is not scope to impose a residence requirement as in Oregon
and Washington. Because providing assistance is lawful if it is done with selfless motives, this test can
be met both when assisting Swiss residents to die and those who visit Switzerland specifically seeking
this assistance.29

ARGUMENTS FOR AND AGAINST REFORM

This section considers briefly the arguments that are generally espoused to support or oppose
legalising voluntary euthanasia and assisted suicide. There is not scope in this article to exhaustively
summarise the vast literature in this field, or to outline the nuances that are relevant to each argument.
Nevertheless, the authors examine briefly the critical issues that are important to the different
perspectives in the debate.

Finding a consensus of ethical values

Before rehearsing the arguments for and against voluntary euthanasia and assisted suicide, an attempt
is made to identify some ethical or moral positions about which consensus as to their relevance to this
debate may be possible. This exercise is undertaken in the hope that agreement about these positions

28 Swiss Criminal Code, http://www.admin.ch/ch/e/rs/3/311.0.en.pdf viewed 20 July 2012. This source is an English translation
of the Swiss Criminal Code, and is not an official source.

29 Since 2003, Dignitas states that it has assisted 15 Australians to end their lives in Switzerland: Dignitas, Accompaniments to

Suicide Per Year and Residence, http://www.dignitas.ch/images/stories/pdf/statistik-ftb-jahr-wohnsitz-1998-2011.pdf viewed
17 August 2012.
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may provide a touchstone in discussions about whether or not the current regulatory environment
should remain or, if reform is proposed, the nature of such reform.

• The inherent value of human life: There is general, although not universal, consensus that special
status should be afforded to human beings over and above other species.

• The need to respect a person’s autonomy: The right of a competent person to self-determination is
a fundamental principle in a liberal democracy, and should be respected.30

• The need to protect vulnerable members of society: As a society, we value all individuals and
want to protect those who are vulnerable and in need of protection.

• The need to alleviate pain and suffering from individuals who are unwell: As a compassionate
society, we seek to minimise or completely ameliorate pain or suffering endured by individuals
who are unwell.

• The need for the law to be coherent and transparent: For a liberal democracy to function
effectively, individuals should respect the prevailing legal framework. For this to occur, the law
must be coherent, and operate in a transparent fashion.

• The need for the law to be followed: For a liberal democracy to function effectively, individuals
need to follow the law.

As mentioned above, the goal in attempting to articulate ethical principles that are shared by the
majority of the community is to identify points of possible consensus for all individuals regardless of
their perspective in the euthanasia debate. It is acknowledged, however, that despite the potential for
agreement on some core ethical principles, the different weight afforded to these principles by
individuals may, and probably will, lead to different conclusions in terms of desired regulatory models.

Key arguments in favour of legalising voluntary euthanasia and assisted
suicide

Autonomy (sometimes referred to as the right to self-determination) demands that a
competent person has the right to choose how he or she dies

The right of a competent person to make decisions that affect her or his own life is seen as
fundamental in a liberal democracy such as Australia. This is sometimes referred to as a right to
self-determination or a right to act in an autonomous way. This right of self-determination should
entitle a competent person who is informed of her or his medical diagnosis, prognosis, treatment
options and consequences of those options to choose the manner in which he or she dies. This right
includes the right to ask for someone else to end her or his life, or to receive assistance to die.

Illnesses and diseases have different medical trajectories. Some illnesses or diseases may mean
that a person is deprived of independence because he or she needs assistance from others for all
aspects of living. Some individuals may find it undignified to continue to live in circumstances where
they must rely on others to, eg, feed them, bathe them and assist them with toileting, and may prefer
to end their lives rather than continue to live in this fashion.31 A competent person who forms that
view should have the right to end her or his life.

Voluntary euthanasia or assisted suicide is necessary for the relief of pain in some
situations

Great improvements have been made in palliative care over the past decade. Nevertheless, not all pain
can be alleviated by medicine: both existential32 and some physical pain cannot be alleviated and may

30 The authors acknowledge that differing views exist about what constitutes autonomy for the purpose of medical
decision-making, but it is beyond the scope of this article to explore those contrasting views.

31 See eg the views expressed by Dr John Elliot, an Australian doctor suffering from various illnesses including multiple
myeloma, who travelled to Switzerland to receive assistance to die. He chose to take this course as he considered that death from
natural causes in Australia would involve “pain and the loss of his dignity”: Rothschild A, “Just When You Thought the
Euthanasia Debate had Died” (2008) 5 Bioethical Inquiry 69 at 69-70.

32 By existential pain, the authors mean pain which is not necessarily connected with physical pain. The term refers to emotional
or psychological pain and/or suffering.
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result in a request from an individual for her or his life to end. As a society, we should not prevent a
competent person, who is experiencing unrelenting pain or suffering, from ending her or his life.33

Current regulatory framework does not work: Voluntary euthanasia and assisted
suicide currently occurs

Evidence that lives are ended unlawfully

There is a clear body of evidence that demonstrates that voluntary euthanasia and assisted suicide
occur despite being unlawful.34 This includes research that examines doctors’ intentions when
administering pain-relieving medication and whether the provision of this treatment always complies
with the law. As discussed above, an act done with an intention to relieve pain is lawful (even if death
is foreseen), but the same act done with an intention to kill is not lawful.35 Despite this, some doctors
who are treating terminally ill patients intend to kill when they administer pain-relieving medication,
and so will be acting unlawfully.36 Further, the palliative practice of “terminal sedation”37 – where a
patient is kept under deep continuous sedation to manage pain, while artificial nutrition and hydration
is withdrawn or withheld ultimately leading to death – can give rise to legal ambiguity and has
sometimes been equated to “slow euthanasia”.38

Consequences of unlawfulness

Two adverse consequences flow from the fact that unlawful practices occur. The first is that as these
practices are unlawful, they are unregulated. Regulation promotes good practice and, conversely, there
are dangers inherent in unregulated practices, particularly where they lead to people’s lives being
ended. For example, for which patients is it acceptable for doctors to assist to die? What practices are
acceptable to achieve this purpose? Are doctors covertly making quality of life assessments which
result in a decision to end a person’s life? Legalisation and regulation of voluntary euthanasia and
assisted suicide allows for the creation of appropriate safeguards and oversight to ensure, eg, that a
decision to end one’s life is made only by a competent adult.

The second consequence of the existence of unlawful practices is that the ongoing occurrence of
such practices in defiance of the law brings the law into disrepute.

The current law is incoherent

As considered earlier in the article, some decisions are lawful even though they result in a person’s
death.39 Withholding and withdrawing life-sustaining treatment can be lawful, eg, when doing so is
judged to be in a person’s best interests. Providing pain relief that causes the death of a person will be
lawful if the doctor’s intention is to relieve pain rather than to kill the patient. This is the case even if
the doctor foresees that the medication will end the patient’s life. The law is incoherent if some
deliberate acts (or omissions) which occur in the knowledge that a person will die as a result are

33 Campbell has described the ability to choose to die to avoid extreme pain and suffering which cannot be alleviated by
medicine as a human right: Campbell T, “Euthanasia as a Human Right” in McLean S (ed), First Do No Harm: Law, Ethics and

Healthcare (Ashgate, Aldershot, 2008) p 455.

34 See eg Kuhse H et al, “End-of-life Decision-making in Australian Medical Practice” (1997) 166 MJA 191; Magnusson R,
Angels of Death: Exploring the Euthanasia Underground (Melbourne University Press, Melbourne, 2002); Syme R, A Good

Death: An Argument for Voluntary Euthanasia (Melbourne University Press, Melbourne, 2008). Evidence of unlawful conduct
in Australia relating to voluntary euthanasia and assisted suicide is discussed further below at 423.

35 See above at 414.

36 Douglas CD et al, “The Intention to Hasten Death: A Survey of Attitudes and Practices of Surgeons in Australia” (2001) 175
MJA 511.

37 Douglas CD, Kerridge IH and Ankeny RA, “Narratives of ‘Terminal Sedation’, and the Importance of the Intention-Foresight
Distinction in Palliative Care Practice” (2011) Bioethics, DOI: 10.1111/j.1467-8519.2011.01895.x.

38 The lawfulness of this practice is likely to depend on the precise circumstances of the case, particularly the reasons for the
provision of the sedation and the cessation or withholding of artificial nutrition and hydration.

39 See above at 413-414.
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lawful, yet others (namely voluntary euthanasia and assisted suicide) are not.40 There is no moral

distinction to warrant treating these situations differently.

Another argument concerning incoherence of the law also arises in this context. For many years,

suicide has been a lawful act, yet assisting in a suicide is not. It is odd if it is unlawful to assist

someone to do something that is lawful.

Public opinion is in favour of legalising voluntary euthanasia and assisted suicide

There is a longstanding history of strong public support for the legalisation of voluntary euthanasia

and assisted suicide in certain circumstances. A recent illustration is a survey conducted in November

2010 by the Australia Institute which found that 75% of respondents thought a doctor should be

allowed to assist a terminally ill person experiencing unrelievable suffering to die at their request.41

The current law is discriminatory

The prohibition on voluntary euthanasia and assisted suicide operates differently on individuals,

depending on factors such as the nature of their illness and (possibly) their financial circumstances.

Some individuals have the physical ability to commit suicide, while the physical circumstances of

others may prevent them from doing so. Some individuals may have the financial resources to travel

overseas to jurisdictions such as Switzerland where assisted suicide is lawful, while others may not.

Legalising voluntary euthanasia and assisted suicide will expand options for individuals who want

to die, but currently are unable to end their own lives or access assistance to die.

Key arguments against legalising voluntary euthanasia and assisted suicide

Sanctity of life

Human life is paramount and it should always be illegal to commit an act with the intention of ending

another person’s life, or assisting a person to end her or his own life. Such arguments tend to be

grounded in religious ideology. As suggested by one commentator:

For years the Catholic Church and most mainstream Protestant Churches have opposed any form of

euthanasia on the grounds that decisions about life and death should be reserved for divine agency.42

The Catholic Church’s Declaration of Euthanasia states that the practice of voluntary euthanasia and

assisted suicide is a

violation of the divine law, an offense against the dignity of the human person, a crime against life, and

an attack on humanity.43

The importance of human life is also recognised by our common law. In the landmark English

case of Airedale NHS Trust v Bland [1993] AC 789, the House of Lords recognised that it would be

lawful to withdraw life-sustaining medical treatment from a man in a persistent vegetative state but

40 Rothschild, n 31 at 73-74; Doyal L, “The Futility of Opposing the Legislation of Non-voluntary and Voluntary Euthanasia” in
McLean, n 33, p 470.

41 The Australia Institute, “Survey Results – Attitudes to Voluntary Euthanasia” (2011), https://www.tai.org.au/index.php?q=
node%2F19&pubid=822&act=display viewed 19 August 2012. The question asked was: “This question is about voluntary
euthanasia. If someone with a terminal illness who is experiencing unrelievable suffering asks to die, should a doctor be allowed
to assist them to die?” Responses were: Yes, voluntary euthanasia should be legal (75%); No, voluntary euthanasia should be
against the law (13%); Not sure (12%). For a wider discussion of Australian attitudes in this area, see Sikora J and Lewins F,
“Attitudes Concerning Euthanasia: Australia at the Turn of the 21st Century” (2007) 16 Health Sociology Review 68.

42 Sikora J, “Religion and Attitudes Concerning Euthanasia” (2009) 45 Journal of Sociology 31 at 33.

43 F Cardinal Seper, “Declaration on Euthanasia” (1980) 72 Acta Apostolicae Sedis 542, Congregation for the Doctrine of the
Faith, http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_19800505_euthanasia_en.html
viewed 30 July 2012. See also Pope John Paul II, Evangelium Vitae (25 March 1995), http://www.vatican.va/holy_father/john_
paul_ii/encyclicals/documents/hf_jp-ii_enc_25031995_evangelium-vitae_en.html viewed 19 August 2012.
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accepted that the “sanctity of life” formed part of the English legal system (at 859). The Australian
courts have also recognised the state’s interest in preserving human life.44

The sanctity of life means that the deliberate ending of life can never be justified.

If voluntary euthanasia or assisted suicide is legalised, it is impossible to construct
safeguards that will ensure an individual who falls outside the regime is not killed

As can be seen from Table 7 in the Appendix, all statutes that have provided for voluntary euthanasia
or assisted suicide contain safeguards that are designed to ensure that the only people whose lives are
ended or to whom assistance to die is provided are those who are (or were) competent and made their
decision voluntarily, and who have particular medical conditions. In all of those jurisdictions, there is
also oversight of the relevant legislation. However, it would be difficult, if not impossible, to ensure all
of the legislative requirements relating to eligibility are satisfied in all cases. Of particular concern
may be the ability to ensure that the request to die was given voluntarily. A person approaching the
end of her or his life who relies heavily on others for all aspects of living may be pressured to end her
or his life. Such pressure may not necessarily be overt, and may be exerted in subtle ways.
Nevertheless, this may result in the fact that the request to die cannot be regarded as having been
made voluntarily.

This inability to ensure that safeguards are observed means there is potential for abuse in that a
person who does not fall within the ambit of the legislation may be killed. Vulnerable individuals in
our society, such as the sick, the elderly and those living with disabilities, will be at risk.

If voluntary euthanasia or assisted suicide for competent adults is legalised, the
regime will be broadened to include involuntary and non-voluntary euthanasia, and
euthanasia for minors (the “slippery slope” argument)

Pursuant to the slippery slope argument, safeguards that the community agrees on to underpin
legislative reform (eg, that only competent adults should be able to receive assistance to die) would, in
time, be eroded, and the regime would ultimately extend to individuals who lack competence or to
minors. Such extensions of the regime would be morally unacceptable, yet difficult to resist once
voluntary euthanasia and assisted suicide are available to some members of our society.

The improvements in palliative care make the need for voluntary euthanasia and
assisted suicide obsolete

The advances in medical knowledge over the past decade, particularly in the field of palliative care,
mean that the debate about voluntary euthanasia and assisted suicide is no longer necessary. Palliative
care has improved to such an extent that individuals do not have to endure physical pain throughout
the dying process. As such, the need to consider a legal regime of voluntary euthanasia or assisted
suicide is now obsolete.

It is the role of doctors (and health professionals generally) to save lives and protect
unwell people, not to kill them

Medical and other health professionals are trained to save and protect human life, and improve the
quality of the life of their patients. It would be contrary to their fundamental role in society for these
professionals to be asked to kill their patients, or assist their patients to end their own lives.

A separate, but related, point is that doctors should not be forced to act in a way that is contrary
to their conscience. Even if a legislative regime does not require them to provide assistance, such a
regime may require a doctor to refer the patient to someone who may be able to assist to end her or his
life. An obligation to make such a referral may also be contrary to their beliefs and they should not be
required to act in a way that is contrary to their conscience.

44 See eg Hunter and New England Area Health Service v A (2009) 74 NSWLR 88 at [5]-[16], and most recently a reference by
the majority of the High Court in Patel v The Queen (2012) 86 ALJR 954; [2012] HCA 29 at [87] to “the value the law places
on human life”.
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If voluntary euthanasia or assisted suicide were legalised, sick and other vulnerable
people may feel coerced to end their lives

Countries can and do have different cultures. Variations occur in countries in relation to how they care
for the aged, sick and disabled. Some people may be concerned that the introduction of laws that
enable us to kill the vulnerable within our community may result in a culture where there is an
expectation that people within this group will take steps to end their lives when they reach a certain
stage of deterioration. Indeed, there may be a concern that vulnerable people may be subject to
pressure, subtle or otherwise, to take such steps.

A shift in the existing culture of caring for the sick in our community may also lead to a
reluctance of sick individuals to seek medical help when it is needed. These individuals may be
concerned that rather than being provided with assistance to manage their condition, they may be
encouraged by their doctor to seek assistance to end their lives.

The role of human dignity in this debate

Before leaving this discussion of the arguments in favour of and against voluntary euthanasia and
assisted suicide, a note about “human dignity” is necessary. Views are likely to differ regarding
precisely what is encompassed by this term.45 Nevertheless, it is frequently cited as a reason that
voluntary euthanasia or assisted suicide should be allowed. Relevant to this argument is that illness
and disease can result in individuals having to rely on others for all aspects of their lives, and living in
a way that they regard as abhorrent. The loss of dignity may be a significant factor in deciding that life
has become unacceptable, and voluntary euthanasia or assisted suicide would enable such a person to
bring life to an end, and should be permitted. On the other hand, some argue that human dignity,
which is inherent in all individuals, is incompatible with the practice of voluntary euthanasia and
assisted suicide. Accordingly, neither voluntary euthanasia nor assisted suicide should be permitted.
An argument of this kind appears to link concepts of human dignity and the sanctity of life.

Because human dignity is a concept which is potentially relevant to both sides of this debate, it
has not been included in the above outline of arguments for and against voluntary euthanasia and
assisted suicide. Instead, in the arguments supporting reform, dignity is considered in the narrower
context as part of the justification for allowing individual choice in decision-making at the end of life.
On the other side, dignity is relevant in advancing the argument concerning the sanctity of life, and the
need to protect human life.

WHAT HAPPENS IN PRACTICE?

Some of the arguments discussed in the previous section are primarily moral or ethical ones. But other
arguments make claims about likely future practice or draw on empirical evidence as to what is
currently happening both in Australia and overseas (particularly those jurisdictions where voluntary
euthanasia and/or assisted suicide is lawful). This section considers the evidence that is available in
relation to current practice, and does so in light of two important propositions about the implications
of legalising voluntary euthanasia and assisted suicide.

The first proposition is that making voluntary euthanasia and assisted suicide illegal is an effective
deterrent to them occurring. In this section, reference is made to some of the available evidence of
current practice regarding voluntary euthanasia and assisted suicide in Australia, namely that the
unlawful practices of voluntary euthanasia and assisted suicide currently occur. The authors do not
conclude from this that the law should change to reflect (and regulate) current practice. It could
equally be argued that increased emphasis needs to be placed on enforcing the current laws.46 Rather,
the authors put forward this information about the extent of compliance or not with the law as relevant
evidence to inform deliberations of how voluntary euthanasia and assisted suicide should be regulated.

45 The use of the term “dignity” in the context of the euthanasia debate was explored in some detail in Schüklenk U et al,
“End-of-Life Decision-making in Canada: The Report by the Royal Society of Canada Expert Panel on End-of-life
Decision-making” (2011) 25 S1 Bioethics 1 at 38-45.

46 Keown J, “Defending the Council of Europe’s Opposition to Euthanasia” in McLean, n 33, p 483.
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The second proposition is that in jurisdictions where voluntary euthanasia and assisted suicide are
legal, there will be a slide into other (unacceptable) practices such as involuntary and non-voluntary
euthanasia, or voluntary euthanasia and assisted suicide in circumstances where the safeguards in the
legislation are not complied with. If this occurs, the vulnerable individuals within our society will be
particularly at risk.47 The authors consider some of the data regarding the practice of voluntary
euthanasia and/or assisted suicide in The Netherlands, Belgium, Switzerland and Oregon to see the
extent to which these concerns have been realised. (The situation in Luxembourg or Washington is not
examined due to the relatively limited time that their regimes have been in operation.)

What happens in Australia?

As the practice of voluntary euthanasia and assisted suicide is illegal, there are significant
impediments to accurately quantifying the extent to which these practices occur in Australia. However,
there have been a few studies that have sought to examine this issue empirically. One is a study by
Kuhse et al which concluded that in 1995-1996, 1.8% of all deaths in Australia occurred due to
voluntary euthanasia and 0.1% were due to physician-assisted suicide.48 As outlined in the next
section, these statistics are broadly comparable with the position in permissive jurisdictions. A
noteworthy difference existed, though, in relation to the rate of death due to “ending life without
patient’s explicit request”: Kuhse et al noted it was significantly higher in Australia (3.5%) than in The
Netherlands (0.7%, at the comparable time of 1995).49

A qualitative study by Magnusson has also documented sustained unlawful conduct relating to
voluntary euthanasia and assisted suicide. His book, entitled The Euthanasia Underground, details the
involvement of 49 people in deaths through euthanasia (voluntary and otherwise) and assisted
suicide.50 There is also a body of work that has been done on intention when providing pain-relieving
medication. Some doctors who treat terminally ill patients intend to kill (rather than only relieve pain)
when they administer palliative care, and so will be acting unlawfully.51

In addition to this empirical research, there is a body of anecdotal evidence that voluntary
euthanasia and assisted suicide occur in Australia. For example, seven Melbourne doctors published an
open letter to the then Victorian Premier that appeared on the front page of The Age newspaper,
admitting to having performed euthanasia.52 The letter formed part of a campaign to legalise assisted
suicide. Dr Rodney Syme was one of those doctors, and he has also published a book which revealed
his involvement in assisting patients to end their lives.53

While there is not comprehensive evidence in relation to the extent to which voluntary euthanasia
and assisted suicide occur in Australia, there is clear evidence that such practices do take place despite
being unlawful, giving rise to potential for those involved to be prosecuted.54

What happens in The Netherlands, Belgium, Switzerland and Oregon?

A vast body of literature exists about current practices in jurisdictions that permit voluntary euthanasia
and/or assisted suicide. This literature includes official reports that are legislatively mandated as part
of government oversight of these practices, as well as publications resulting from formal and

47 See above at 421.

48 Kuhse H et al, “End-of-life Decision-making in Australian Medical Practice” (1997) 166 MJA 191.

49 Kuhse et al, n 48 at 195-196.

50 Magnusson, n 34.

51 Douglas et al, n 36.

52 Syme R, Russell D, Scrivener P, Roth N, Buchanan A, Bernshaw D and Benwell S, “An Open Letter to the State Premier of
Victoria”, The Age (24 March 1995).

53 Syme, n 34.

54 See eg the prosecution of Daryl Stephens, a urologist in Western Australia. He was ultimately acquitted of murder (a charge
which was pursued by the Director of Public Prosecutions despite a magistrate initially finding there was insufficient evidence
to warrant taking the matter to trial): Weber D, “Doctor Releases Book on Woman’s Death”, PM (8 October 2002),
http://www.abc.net.au/pm/stories/s696378.htm viewed 19 August 2012.
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comprehensive reviews of law and practice that are conducted from time to time.55 However, the bulk

of the literature is comprised of articles published in scholarly journals, frequently by commentators

who have an entrenched view, one way or the other, about whether such practices should be lawful.

Some of this literature reports on empirical research that has been conducted in permissive

jurisdictions, providing data on the extent to which voluntary euthanasia and assisted suicide occur.
Some commentators express concern in this writing that permissive jurisdictions, and most notably
The Netherlands, have witnessed an expansion in voluntary euthanasia and assisted suicide practices
which has led to the vulnerable in our society being placed at risk.56 The literature includes concerns
about the difficulties of ensuring that the safeguards embodied in the legislation are observed, and that
the practice of voluntary euthanasia and assisted suicide is limited to the circumstances contemplated
by the legislation. Other commentators express concern that the assertions raised in such literature are
either overstated, not supported by the available empirical evidence, or are in direct conflict with that
evidence.57

For any jurisdiction contemplating how best to regulate voluntary euthanasia and assisted suicide,
it is critical to establish what has occurred in those jurisdictions that have enacted legislation. Such
information facilitates an informed debate and decision-making process. However, for the reasons
explained above, there is a need to be cautious in reviewing and interpreting the available literature on
the practices that are currently occurring.58 Only a careful engagement with the available data and
broader literature will enable policy-makers to assess whether the concerns expressed about the
practices in permissive jurisdictions, particularly about the risk to which the vulnerable in our society
will be exposed, are justified.

For the purpose of this analysis, the authors are not able to undertake a comprehensive review of
the body of literature that is in the public domain in this area. Instead, a snapshot of current practice is
provided, drawing on the recent review of empirical research undertaken by the Royal Society of
Canada Expert Panel on End-of-life Decision-making.59

The Netherlands

Information about medical practice at the end of life that is available in The Netherlands is helpful, as
surveys have been undertaken at regular intervals since 1990. This enables trends in practice to be
linked with the legal regime that operated at the relevant time. These legal changes over time are
summarised below:60

• 1973: Case law recognised that a doctor could lawfully shorten a person’s life to prevent serious
and irremediable suffering (although voluntary euthanasia and assisted suicide were punishable in
all circumstances). Despite this concession, in this case, the doctor was found guilty (although he
did not receive a harsh penalty). The law, as a result of this case, therefore remained unclear.

55 Recently eg reviews of the law and medical practice at the end of life were undertaken in both the United Kingdom and
Canada resulting in two comprehensive reports: see Report of the Commission on Assisted Dying, The Current Legal Status of

Assisted Dying is Inadequate and Incoherent (2011), http://www.demos.co.uk/publications/thecommissiononassisteddying
viewed 20 August 2012; and Schüklenk et al, n 45, respectively. A review of “dying with dignity” and associated issues has also
been considered by a select committee created by the National Assembly in Quebec, with their report being released in March
2012: Quebec, Select Committee, Dying with Dignity Report (2012), http://www.assnat.qc.ca/en/actualites-salle-presse/nouvelle/
Actualite-25939.html viewed 10 September 2012.

56 See eg Pereira J, “Casting Stones and Casting Aspersions: Let’s Not Lose Sight of the Main Issues in the Euthanasia Debate”
(2012) 19 Current Oncology 139; Pereira J, “Legalizing Euthanasia or Assisted Suicide: The Illusion of Safeguards and
Controls” (2011) 18 Current Oncology e38; Keown, n 46.

57 See eg Downie J, Chambaere K and Bernheim J, “Pereira’s Attack on Legalizing Euthanasia or Assisted Suicide: Smoke and
Mirrors” (2012) 19 Current Oncology 133.

58 For comment on the difficulty inherent in interpreting available data, see Shariff M, “Assisted Death and the Slippery Slope –
Finding Clarity Amid Advocacy, Convergence, and Complexity” (2012) 19 Current Oncology 143.

59 Schüklenk et al, n 45 at 61-65.

60 This summary was based on information provided in Schüklenk et al, n 45 at 51-57.
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• 1984: There was further case law development and it was recognised that where a doctor was

faced with a request from a patient to die, the doctor faced a conflict of duty. He or she was

entitled to assist the patient to die under the doctrine of necessity.

• 1994-2002: Prosecutorial guidelines operated which indicated when a doctor would and would

not be charged in relation to ending a patient’s life or assisting the patient to die.

• 2002: Legislation was passed and doctors could not be prosecuted if they acted with “due care” as

defined in the legislation.

The collection of empirical data about end-of-life medical practice was sponsored by the Dutch

government to obtain information about the kind of practice that was occurring and demographics of

those people who are dying as a result of the relevant legal regime. Nationwide surveys were

conducted in 1990, 1995, 2001, 200561 and 201062 and they resulted in the data in Table 3.63

TABLE 3 Deaths due to voluntary euthanasia and assisted suicide as a percentage of
total deaths in The Netherlands

1990 1995 2001 2005 2010

Annual number of deaths 128,824 135,675 140,377 136,402 136,056

% % % % %

Voluntary euthanasia 1.7 2.4 2.6 1.7 2.8

Assisted suicide 0.2 0.2 0.2 0.1 0.1

Life-terminating acts without explicit
request of the patient*

0.8 0.7 0.7 0.4 0.2

Total 2.7 3.3 3.5 2.2 3.1

* The circumstances in which such acts occur are explained in Schüklenk et al, n 45 at 62 as follows: “[T]hey typically involve

patients who are very close to death and are presently incompetent but where there has been an earlier discussion about the

hastening of death with them and/or their relatives, and where opioids were used to end life” and “about one third of these cases

can also be described as terminal sedation: cases in which high dosages of sedatives were given without hydrating the patient”.

Belgium

The Belgian Act came into effect in 2002. A Federal Control and Evaluation Commission was

established to oversee the operation of the legislation. The Commission has published reports on the

instances of euthanasia since the commencement of the legislation. Between September 2002 and the

end of 2003, the number of reported cases of euthanasia was 259; for the years 2004 and 2005, the

number was 742; and for the years 2006 and 2007, the number was 924.64

The figures in Table 4 allow comparisons in practice between 1998 (when voluntary euthanasia

was illegal) and 2007 (when voluntary euthanasia was legal).65 Of particular interest is the decrease in

the percentage of deaths that occurred as a result of action taken by a doctor without the explicit

request of the patient.

61 For information about the authors of these studies and where they are reported, see Lewy, n 26, p 29.

62 The results of the 2010 survey are reported in Onwuteaka-Philipsen BD et al, “Trends in End-of-life Practices Before and
After the Enactment of the Euthanasia Law in The Netherlands from 1990 to 2010: A Repeated Cross-sectional Survey” (2012)
The Lancet, http://dx.doi.org/10.1016/S0140-6736(12)61034-4 viewed 30 July 2012.

63 The information in this table, while sourced from these five surveys, was drawn primarily from Schüklenk et al, n 45 at 61-62,
as well as from Onwuteaka-Philipsen et al, n 62.

64 These statistics were obtained from Lewy, n 26, p 77.

65 The information in this table was drawn from Schüklenk et al, n 45 at 62.
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TABLE 4 Deaths due to voluntary euthanasia and assisted suicide as a percentage of
total deaths in Belgium

1998 2007

% %

Voluntary euthanasia 1.1 1.9

Assisted suicide 0.12 0.07

Life-terminating acts without explicit request of the
patient

3.2 1.8

Total 4.42 3.77

Switzerland

It will be recalled that law reform has not occurred in Switzerland to permit voluntary euthanasia or
assisted suicide. However, assisted suicide that occurs other than for “selfish motives” is not illegal.
As a result of this, assistance to die does not have to be provided by a doctor. Also, there are not any
residence requirements, so people are allowed to travel to Switzerland to receive assistance to die.

There are four major right-to-die organisations in Switzerland that have been established to assist
individuals to end their lives: Exit – German Switzerland (Exit GS), Exit – French Switzerland,
Dignitas and Exit International. One research project reviewed the assistance provided by Exit GS
with that provided by Dignitas for the period 2001-2004. This review revealed that Exit GS was
involved in 147 suicides, and Dignitas in 274.66 Dignitas has reported that it has assisted 15
Australians to die between the years of 2003 and 2011.67

Oregon

The Oregon legislation, which survived a number of legal challenges since it was passed in 1994, had
its first full year of operation in 1998.68 In 2008, the Department of Human Services published a
summary report which reviewed how the legislation had functioned over the first decade of its
operation. During this period, 341 people died after ingesting medication that had been prescribed
under the Death with Dignity Act.69 Table 5 provides statistics of prescription history during this
decade.70

An interesting observation from the data is that approximately one-third of individuals who
obtained a prescription for medication did not use it. The summary report also provided demographic
details of those who sought assistance to die under the legislation, and motivations for using the
legislation:71

• those who sought medication were more likely to be better educated than those who died of
natural causes;

• there was no evidence that women and older people (aged more than 84) were more likely to seek
assistance;

66 Fischer S et al, “Suicide Assisted by Two Swiss Right-to-die Organisations” (2008) 34 Journal of Medical Bioethics 810.

67 Dignitas, n 29.

68 The Washington legislation has only been in operation since 2009, and therefore fewer statistics are available on how it is
functioning in practice. As Oregon and Washington have the same assisted suicide legislative model, and the legislation in
Oregon has operated since 1998, only the data from Oregon are considered in this article. Suffice it to say that in Washington in
2010, medication was dispensed to 87 individuals, and 51 deaths took place after ingesting the medication: Schüklenk et al, n 45
at 63, drawing on official data.

69 In 2010, 97 prescriptions were written for medication, and 65 deaths took place (59 from prescriptions issued in 2010, and 6
from prescriptions written in previous years): Schüklenk et al, n 45 at 63, drawing on official data.

70 These statistics were obtained from Lewy, n 26, p 134.

71 The points below were extracted from an analysis of the summary report in Lewy, n 26, pp 134-136.
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• minority groups (Blacks, Hispanics and Native Americans) were under-represented as those
seeking assistance;

• divorced and never married individuals were more likely to seek assistance;

• fear of losing control and autonomy were the most frequently cited reasons for seeking assistance;
and

• being a burden on family and friends was also cited as a concern for almost half of the individuals
seeking assistance.

TABLE 5 Prescriptions filled and used, and deaths under Oregon’s assisted suicide
regime

Year Prescriptions filled Deaths Percentage of prescriptions used

1998 24 16 67

1999 33 27 82

2000 39 27 69

2001 44 21 50

2002 58 38 66

2003 68 42 62

2004 60 37 62

2005 65 38 58

2006 65 46 71

2007 85 49 58

Total 541 341 Average used = 65%

Average not used = 35%

A FRAMEWORK FOR CONSIDERING REGULATORY OPTIONS FOR VOLUNTARY

EUTHANASIA AND ASSISTED SUICIDE

The foregoing discussions reveal a range of views and considerations that inform decisions about the
shape of the law in this area. This section proposes a framework for considering what position the law
should take on voluntary euthanasia and assisted suicide. It starts by asking whether voluntary
euthanasia and assisted suicide should be criminal acts. If this conduct should continue to be regulated
by the criminal law in this way, decisions need to be made about whether the current approach should
be retained or whether the criminal law should treat this conduct more strictly or leniently. On the
other hand, if voluntary euthanasia and assisted suicide should be decriminalised, then issues arise as
to how this conduct should be regulated. In both instances, appropriate vehicles for achieving any
recommended policy outcomes need to be evaluated.

Should voluntary euthanasia and/or assisted suicide be criminal acts?

A threshold question is whether voluntary euthanasia and/or assisted suicide should be criminal acts.
Commentators have identified a number of functions of criminal law.72 Two that have particular
significance here are the punishment of an offender in order to formally and publicly denounce
conduct as morally culpable, and the protection of the community from harm through deterrence.
These functions inform assessments as to whether voluntary euthanasia and assisted suicide should

72 See eg Lanham D et al, Criminal Laws in Australia (Federation Press, Sydney, 2006) Ch 1B, “The Purposes of Criminal
Law”, http://www.federationpress.com.au/pdf/Lanham%20Ch1B.pdf viewed 11 September 2012.
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attract criminal responsibility, along with consideration of the arguments for and against legalisation

outlined above and the available evidence as to current practice in Australia and in the permissive

jurisdictions.

The heading to this section deliberately contains a reference to “and/or” because it is possible to

favour either voluntary euthanasia or assisted suicide being a criminal act but not both. Where a

distinction is made between these two courses of action, it is generally to permit assisted suicide but

not voluntary euthanasia. Some favour this approach attaching moral significance to who is the final

agent of death, namely the person who has died rather than the person assisting. Others disagree,

pointing to, eg, the discriminatory effect of a distinction that precludes assistance to die from those

people with an illness or disability where they cannot do the final act themselves to end their life.

If voluntary euthanasia and/or assisted suicide should be criminal acts

Culpability of voluntary euthanasia and assisted suicide

If voluntary euthanasia and/or assisted suicide should be criminal acts, then the next issue to consider

is how seriously the criminal law should treat this conduct. The law could retain its current approach,

or it could punish this conduct more or less than it presently does.

In terms of the current position, as noted above, voluntary euthanasia and assisted suicide are

unlawful in all Australian States and Territories, and police and prosecutors have pursued criminal

proceedings where there is evidence to support that course of action.73 However, for those who are

convicted, the sentences imposed tend to be at the very low end of what is possible for these offences,

often not involving a period of imprisonment.74 One available policy choice is to retain this current

position. It is important that this is acknowledged as a choice – leaving the status quo unchanged

involves a decision not to act.75

Another option is for the criminal law to treat voluntary euthanasia and assisted suicide as more

serious criminal acts than it presently does. Some who are of this view would argue that the law is

inadequate in the way it marks this conduct as morally wrong and that it fails to adequately safeguard

those who need the protection of the criminal law such as the elderly, people with disabilities and

those who are otherwise vulnerable.

A third option is to accept that the criminal law has a role to play in prohibiting voluntary

euthanasia and assisted suicide but that this conduct is not as morally blameworthy as current law and

practice state. This might involve acknowledging the symbolic importance of prohibiting this conduct

as unlawful but taking a more lenient approach when dealing with people who acted with

compassionate motives when assisting with a death or ending another’s life. This could be achieved,
eg, by not only taking a lenient approach to sentencing as already occurs, but also to the offences that
are charged in such cases.

Legal options for change

For those who believe that voluntary euthanasia and assisted suicide should be criminal acts, there are
a number of legal options to either change the criminal law or how it is applied. Key options discussed
here are sentencing reform, changes to the relevant offences that apply, and the use of prosecutorial
discretion through offence-specific guidelines.

73 Otlowski M, “Mercy Killing Cases in the Australian Criminal Justice System” (1993) 17 Crim LJ 10; Bartels L and
Otlowski M, “A Right to Die? Euthanasia and the Law in Australia” (2010) 17 JLM 532. Note the case of Daryl Stephens, a
urologist in Western Australia, where the Director of Public Prosecutions pursued criminal charges despite a magistrate initially
finding there was insufficient evidence to warrant taking the matter to trial: see Weber, n 54.

74 Bartels and Otlowski, n 73.

75 Kirby M, “The Fundamental Problem of Regulating Technology”, paper presented at Conference on the Ethical Governance
of Information & Communications Technology and the Role of Professional Bodies, Canberra, 1 May 2008.
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Sentencing reform

The sentences that can be imposed for voluntary euthanasia and assisted suicide vary depending on the
crime of which the person has been convicted and the State or Territory in which he or she lives.76 For
example, the sentence for murder in Australia is either a mandatory or maximum (but discretionary)
life sentence whereas the maximum sentence for manslaughter varies from a discretionary life
sentence to 20 years imprisonment. The maximum sentence for assisted suicide varies from life
imprisonment to five years across the country. However, these sentences are the maximum available to
the court and, as noted above, sentencing discretion in these cases has tended to be very much towards
the lower end of the scale.77

Some may consider the current approach to sentencing cases of voluntary euthanasia and assisted
suicide to be too lenient. Reform is needed to ensure that judges take adequate account of the gravity
of the crime that has been committed, a crime that has led to a person’s death. It could be argued that
the current trend of non-custodial sentences should be reversed and that some period of imprisonment
is necessary in such cases. Conversely, others argue that while it may be appropriate that the criminal
law marks that a death has occurred, the imprisonment of a person who has assisted another to die at
their request is unjust. These people should not be treated as “criminals” and alternatives such as the
use of diversionary programs from the mainstream criminal justice system represent more appropriate
sentencing options.

Sentencing reform could be achieved through legislation, eg reducing the maximum sentence or,
alternatively, imposing a mandatory minimum sentence. It could also be achieved through judicial
means, eg, an appeal court delivering a judgment indicating the need to treat these offences more
seriously (or leniently) than has occurred in the past. Change could also be supported through
sentencing advisory councils in those States that have them.

Context-specific offences

Another option for reform is to amend the criminal law to create a specific offence for voluntary
euthanasia that is less serious than murder and manslaughter: an offence that recognises the particular
context in which this conduct occurs. An example might be an offence of “mercy killing” which is
treated less seriously than murder or manslaughter by the criminal law. Arguments in favour of such
an approach are that it recognises that such conduct is a criminal act but acknowledges that
prosecution for crimes like murder or manslaughter is disproportionate to the person’s culpability.
Assisted suicide already has its own specific offence but there is also greater scope to recognise that
criminal culpability for those assisting suicide may vary depending on the circumstances of the case.
This variation could be recognised within the existing offence provision, or through the creation of a
new offence that deals with different instances of assisted suicide.

A related development in three jurisdictions is to limit the offences available where a death occurs
pursuant to a failed suicide pact. In New South Wales, those involved in suicide pacts may not be
found guilty of murder and manslaughter but rather only the reduced charge of assisted suicide78 while
in South Australia and Victoria, a murder charge is not open but rather only the crime of
manslaughter.79

Prosecutorial guidelines

A third legal option for reform is to develop prosecutorial guidelines that deal specifically with when
voluntary euthanasia and assisted suicide will and will not be prosecuted.80 Prosecutors in Australia
have a discretion not to charge or prosecute a person where they conclude that doing so would not be

76 Bartels and Otlowski, n 73 at 534-535.

77 Bartels and Otlowski, n 73.

78 Crimes Act 1900 (NSW), ss 31B, 31C.

79 Criminal Law Consolidation Act 1935 (SA), s 13A; Crimes Act 1958 (Vic), s 6B.

80 White B and Downie J, “Prosecutorial Guidelines for Voluntary Euthanasia and Assisted Suicide: Autonomy, Public
Confidence and High Quality Decision-making” (2012) 36 Melbourne University Law Review (forthcoming).
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in the public interest. In England and Wales, the Director of Public Prosecutions has developed a
policy specifically dealing with assisted suicide and when it will and will not be in the public interest
to prosecute such cases.81

This reform option continues to recognise the criminality of such conduct but creates a discretion
for the criminal law not to be enforced in appropriate cases. This may be a decision to not prosecute
at all, or it may be a conditional decision that prosecution will not occur provided the person
participates in a diversionary program of some kind. Alternatively, the prosecution may still occur but
the discretion is exercised to charge the person with a less serious offence. However, prosecutorial
guidelines need not be a “reform option”. For example, they have been used in the Australian Capital
Territory not to achieve a liberalisation of prosecutorial practice, but rather to clarify the current law
governing the end of life and how it will be enforced.82

A final point to note is that the use of prosecutorial guidelines is potentially quite different from
the sentencing and offence reform options considered above. Those reform options are premised on
the final result being a criminal conviction whereas the use of prosecutorial guidelines, if the
discretion is used to not prosecute, can lead to a person avoiding the criminal justice system. In this
way, it is possible for them to operate as de facto decriminalisation.

If voluntary euthanasia and/or assisted suicide should not be criminal acts

The alternative position is now considered where voluntary euthanasia and assisted suicide should not
be criminal acts but rather be regulated like other potentially lawful activity. This brings with it
choices about the scope of conduct that should be permitted and regulated, and the legal reform
options available to achieve that.

What conduct should be permitted and regulated?

One significant issue is whether voluntary euthanasia, assisted suicide or both should be permitted and
then regulated. As noted above, it is possible for the law to permit one but not the other. There are also
a range of other factors that would need to be considered when designing a regulatory system that
permits this conduct.

• Competence: Most permissive regimes provide that voluntary euthanasia or assisted suicide may
occur only in relation to a person who is competent to make their own decisions and, as outlined
above, this article deals only with voluntary euthanasia and assisted suicide in this context.83

• Voluntary and informed choice: Permissive regimes generally have processes to support
decision-making that is voluntary and informed.

• A person’s condition: An issue is whether a regulatory system should require a person to have a
particular type of illness or condition. For example, does a person have to have a terminal illness
or be experiencing unacceptable suffering? Some argue against these limitations as representing
an infringement of a person’s autonomy. Others consider them to be discriminatory, eg, against an
individual with disabilities who may not be able to satisfy a terminal illness requirement but who
considers her or his life intolerable. On the other hand, these limitations can be seen as an
appropriate safeguard to ensure that the system is limited to those who are suffering unbearably.

• Decision-making process: Legislative regulatory systems have traditionally established a
decision-making framework for accessing voluntary euthanasia or assisted suicide. For example,
there may be requirements as to the number and form (eg in writing) of requests for assistance,
timing before assistance can be provided, and assessments by doctors. The role of doctors gives
rise to other questions. Do they need to be involved? Are they the decision-makers as to when
assistance may appropriately be provided or is their role more limited? Some argue that the
involvement of doctors can harm the doctor-patient relationship and erode trust and the ethic of

81 United Kingdom, Director of Public Prosecutions, Policy for Prosecutors in Respect of Cases of Encouraging or Assisting

Suicide (2010), http://www.cps.gov.uk/publications/prosecution/assisted_suicide_policy.pdf viewed 19 August 2012.

82 Director of Public Prosecutions Direction 2006 (No 2) (ACT) (Notifiable instrument NI2006-356).

83 See above at 412.
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care. Others argue that doctors must be involved to ensure access to information about treatment
options, the safe and painless bringing about of death, and appropriate assessments of
competence.

• Oversight of decisions: A final issue is to establish oversight mechanisms that ensure the system is
operating properly and in accordance with the regulatory framework. Permissive legislative
regimes establish various oversight mechanisms, but they vary with some focusing on assessing
the appropriateness of individual decisions and others on systemic issues. An issue for regimes
that focus on scrutiny of individual decision-making is whether any oversight should be
prospective or retrospective. Another issue is the nature of any regulator and whether this
oversight should be part of the criminal justice system, the coronial system, the political system
(such as a parliamentary committee), the health system, or a combination of them.

Legal options for change

There are three main options for legal change where voluntary euthanasia and assisted suicide are not
criminal acts. The first is that the law that prohibits voluntary euthanasia and assisted suicide is
judicially found to be invalid. The second is where a defence in the criminal law is created either by
judicial decision or by statute. The third is the more common situation where a legislative framework
is established to decriminalise and then regulate voluntary euthanasia and assisted suicide.

Invalidity of laws prohibiting voluntary euthanasia and assisted suicide

One option for legal change is to judicially challenge the validity of criminal laws so far as they
prohibit voluntary euthanasia and assisted suicide. This occurred recently in Canada where the
Supreme Court of British Columbia declared that provisions of the Criminal Code prohibiting this
conduct unjustifiably infringed various rights protected by the Canadian Charter of Rights and
Freedoms.84 The court declared that the relevant provisions of the Code were invalid but that the
declaration would only take effect in a year to give Parliament time to consider how it might alter the
law to be consistent with the Charter.85

This method of reform is unlikely to succeed in Australia. Only Victoria and the Australian
Capital Territory have human rights instruments and Australian human rights jurisprudence generally
is much less developed than in other similar jurisdictions such as Canada and the United Kingdom.
There is not yet the same track record of effecting legal change in Australia through human rights as
there is in some countries overseas. Further, a recent court challenge to this area of law failed in the
United Kingdom, where one of the arguments specifically rejected by the court was that the law
prohibiting voluntary euthanasia and assisted suicide was incompatible with the Human Rights Act
1998 (UK).86

Even if such a challenge was successful in Australia, one of the problems that arises is that there
can be uncertainty as to the legal situation that exists after the invalid aspects of the law fall away. Part
of this relates to the difficulties of establishing the circumstances in which the law trespasses beyond
its reach and those where it may still apply. Lynn Smith J of the British Columbian Supreme Court
sought to establish criteria for when the law would be invalid; however, the nature of judge-made law
often means that this lacks the precision and certainty that can be achieved with legislative reform.87

A judicial challenge can, however, act as a trigger for legislative reform to address the human rights
concerns identified.

Defence to criminal law prosecution

A second law reform option is to not make voluntary euthanasia or assisted suicide lawful, but to
create a defence that doctors (or others) may rely upon to avoid criminal responsibility. This can occur

84 Carter v Canada (Attorney-General) [2012] BCSC 886.

85 The Supreme Court decision is currently being appealed by Canada’s federal government: Appeal Court Upholds BC

Woman’s Exemption from Doctor-assisted Suicide Ban (10 August 2012), http://www.canada.com/health/
Appeal+Court+upholds+womans+exemption+from+doctorassisted+suicide/7071822/story.html viewed 19 August 2012.

86 R (on the application of Nicklinson) v Ministry of Justice [2012] EWHC 2381.

87 R (on the application of Nicklinson) v Ministry of Justice [2012] EWHC 2381 at [86].

How should Australia regulate voluntary euthanasia and assisted suicide?

(2012) 20 JLM 410 431

144



through judicial decision. This happened in the State of Montana, in the United States, where the law
recognises consent as a general defence to a criminal charge, provided doing so is not “against public
policy”. The question before the Supreme Court of Montana was whether a doctor may rely on the
consent defence if they provide assistance to die to a terminally ill, competent adult at her or his
request. Without this defence, the doctors were potentially liable to be charged with homicide. The
court concluded that allowing doctors to assist patients was not against public policy and that the
consent defence would be available to a doctor if the state chose to prosecute the doctor.88

The prospect of judicial reform of this type in Australia is again limited: the law in Australia in
relation to consent is different from Montana and a recent attempt in England to rely on the common
law “defence of necessity” was rejected.89 However, a defence governing voluntary euthanasia and
assisted suicide can also be created by statute and this model was adopted by a South Australian Bill:
the Criminal Law Consolidation (Medical Defences – End of Life Arrangements) Amendment Bill
2011 (SA). Under the Bill, a defence to homicide90 was created for a treating doctor to administer
drugs where he or she believed on reasonable grounds that the life of an adult of sound mind was
intolerable to that person. Such action had to be at the request of the person and be regarded as a
“reasonable response to the suffering”. Of note is that the Bill expressly provided that the onus of
proof rested on the doctor on the balance of probabilities to demonstrate that he or she fell within the
protection provided by the defence. This criminal defence model is also consistent with how assisted
suicide is regulated in Switzerland with people being allowed to assist another to die, provided they
are acting with unselfish motives.91

As noted above, this model (whether it is achieved through judicial or legislative reform) does not
make voluntary euthanasia and assisted suicide lawful, but rather creates a defence for such conduct.
One of the implications of this is that usually at least some of the onus of demonstrating that criminal
responsibility should not be imposed rests on the person who is alleged to have participated in
voluntary euthanasia or assisted suicide. Some would regard this as a disadvantage as the conduct still
remains in the criminal law realm. Others would consider this appropriate. The comments made earlier
about the potential uncertainty of judge-made law would also apply here to a judicially created
defence; the enactment of a legislative defence allows for greater precision.92

Statutory framework to regulate the practice

A final reform option, and one favoured most by voluntary euthanasia and assisted suicide advocates,
is the creation of a statutory framework to permit and regulate the practice. This is the most common
approach taken in the permissive jurisdictions, and the various models in operation are discussed
above.93

This option is the most permissive as it shifts this conduct outside the criminal law realm. Much
of the commentary about the advantages and disadvantages of reform has focused explicitly on this
model. Such an approach presents the best chance of these three reform options to enhance
decision-making in this area as these regimes generally prescribe a clear process of decision-making
before voluntary euthanasia and assisted suicide are lawful which is accompanied by some oversight
mechanism.

WHAT SHOULD HAPPEN NEXT?

This article has drawn together some of the key issues in the vast body of literature dealing with law,
practice and opinion relating to voluntary euthanasia and assisted suicide. It outlined the broader legal
landscape at the end of life, the attempts to make these practices lawful in Australia, and the situation

88 Baxter v Montana 354 Mont 234 (2009). Judicial reform also occurred in Colombia: see above n 25.

89 R (on the application of Nicklinson) v Ministry of Justice [2012] EWHC 2381.

90 The Bill also creates defences for assisted suicide and other offences that might conceivably be charged in this context.

91 See above at 417.

92 R (on the application of Nicklinson) v Ministry of Justice [2012] EWHC 2381 at [86].

93 See above at 415-416.
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in those jurisdictions where voluntary euthanasia and/or assisted suicide are lawful. It also considered

the practices at the end of life in Australia and overseas, the arguments that have been advanced in

favour of and against legalisation, and possible reform options. It has attempted to approach this

exercise in a balanced way that acknowledges the complexity of these issues and the diversity of

views held.

While an article like this cannot be comprehensive, it provides a departure point for a

conversation by interested parties about the future of how voluntary euthanasia and assisted suicide

should be regulated. Part of that conversation will include identifying what further research and

information will be needed to properly consider this issue. This article has suggested at various places

where further work is needed to inform consideration of these issues.

It is hoped that the debate and discussion that follows can put aside some of the sloganism and

rhetoric that have sometimes dominated public and political discourse in this area. Voluntary

euthanasia and assisted suicide are complex issues that give rise to a range of competing

considerations. Rational engagement with law, ethics and practice can be obscured by outlandish

claims and emotive language, and this has occurred in the past on both sides of the debate. The

authors are hopeful for a new dawn of engagement on this issue where people of differing views are

genuinely interested in understanding the perspectives of others.
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Abstract. Voluntary assisted dying is a major social policy issue with significant implications for the health system,
health and medical professionals and the wider community. Voluntary assisted dying is now lawful in Victoria in limited

circumstances, and other states are likely to follow Victoria and legalise the practice. In the same way that we expect the
making of health policy and the provision of health care to be evidence based, so too should we should expect evidence-
based law making from our parliamentarians on this important topic.

What is known about the topic? The importance of evidencewhenmaking health policy and providing evidence-based
medical care is well accepted. Australian states are actively considering laws about voluntary assisted dying.

What does this paper add? This paper argues that evidence-based law making by parliamentarians is needed as they
deliberate proposed voluntary assisted dying laws. There has been limited recognition of the value of evidence-based
approaches in the discipline of law.

What are the implications for practitioners? A failure by parliaments to adequately consider evidence can lead to
suboptimal law making. When this occurs about important health issues, such as voluntary assisted dying, it leads to
problematic regulatory frameworks for patients, health professionals and health systems.
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Introduction

Voluntary assisted dying (VAD) is a major social policy issue

with significant implications for the health system, health and
medical professionals and the wider community. VAD is now
lawful in Victoria in limited circumstances, and other states are

likely to follow Victoria and legalise VAD.1 The Western
Australian parliament is currently debating a VAD bill tabled in
August, and Queensland and South Australia are holding par-
liamentary inquiries; a bill is also expected to be presented to the

Tasmanian parliament within the next year. In the sameway that
we expect the making of health policy2 and the provision of
health care3 to be evidence based, so too should we expect

evidence-based law making from our parliamentarians.
There are diverse views on VAD across the community.

Although public opinion broadly favours reform,4 individuals,

advocacy groups and organisations on both sides of the debate
continue to advance conflicting viewpoints. Of interest is the
recent activity by health and medical organisations releasing a

spectrumof position statements.Although theAustralianMedical
Association5 is against changes to the law, the Royal Australasian
College of Physicians6 and the Royal Australian College of
General Practitioners7 have both chosen not to oppose reform.

Significantly, the recent Palliative Care Australia Position State-
ment ‘neither advocates for, nor argues against’ legalisation of
VAD.8 All four organisations specifically endorse that the deci-

sion about whether VAD laws should be passed is an issue

for government and society. In contrast with the medical organi-
sations, the Australian Nursing and Midwifery Federation sup-

ports law reform for a limited cohort of people.9

This breadth of community and organisational interest inVAD
is illustrated by the thousands of submissions the Victorian,

WesternAustralian,Queensland andSouthAustralian parliamen-
tary committees collectively received. Parliamentarians in Victo-
ria and Western Australia have also reported being heavily
lobbied when they were actively debating their laws. How then

should parliaments weigh the diverse and often conflicting
arguments about whether VAD laws should be passed?

Sometimes viewpoints will differ because of different posi-

tions about the ethics of VAD. These are matters on which
people can reasonably disagree. For some, VAD is ethically
wrong because it involves the intentional ending of life. Others

consider VAD is ethically permissible as an appropriate
response to a competent request to relieve suffering. Law
making on complex social policy inevitably and appropriately

involves weighing competing ethical considerations.10

However, some differences in views about VAD are based on
claims about facts: whether or not something is happening in
practice. Examples arewhether vulnerable cohorts aremore likely

to seek VAD or whether VAD adversely affects palliative care.
These are factual claims, and the extent to which they are true or
not depends on evidence. There is not scope here to engage in

these debates, althoughwe note that twoAustralian parliamentary
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committees to date have undertaken evaluations of available
evidence about VAD.11,12 Rather, the point here is to distinguish

views about the ethics of VAD from views based on facts about
VAD. We do acknowledge there can be overlap: for example,
claims about facts are not necessarily value free. Nevertheless, we
contend this distinction remains important because claims about

facts are capable of being evaluated against evidence.
The use of evidence in health andmedicine is vexed and there

are debates about a range of issues, including the effects of

values and research design, and challenges of translating evi-
dence into practice.2,13 Nevertheless, the important role of
evidence in making health policy and in providing evidence-

based medical treatment to patients is well accepted. Evidence-
based approaches are increasingly gaining traction in other
fields, such as business.10 We should also expect law makers
to make their decisions based on reliable evidence. Unfortu-

nately, Law’s utilisation of evidence has lagged behind other
disciplines.10 There is also relatively little literature on the
concept of evidence-based law making. Although some may

conceptualise law as a subset of health policy, even if this is true
there are very distinctive facets of law making that warrant
careful and separate consideration of the role of evidence in

parliamentary debate. For example, the legislative process, by
definition, occurs in the public domain and there is an opportu-
nity for scrutiny of such decisionmaking that is often not present

in health policy making.
One challenge for evidence-based law making is that estab-

lished models from medicine for evaluating evidence in different
settings14,15 are not readily applicable to lawmaking. (This is also

a known problem in health policy.13) To assist with the process of
assessing evidence, Downie proposed an approach specifically
designed for the context of law-making about VAD (see Fig. 1).16

This model incorporates the traditional notion of ascending
reliability up a pyramid, but is adapted to reflect those types of

evidence likely to be used in these debates. For example, rando-
mised control trials are omitted. In addition, Downie’s model

includes external testing of that evidence not only through the
usual peer review, but also by common law and policy processes
such as evaluation by a court or parliamentary committee.16

Using this approach, the Dutch17 and Belgian18 research

about rates of VAD over time would be regarded as reliable
evidence. These are population-level studies and, through pub-
lication in top international medical journals, have been subject

to rigorous peer review. Other significant evidence includes
annual reports published by health departments about patients’
and doctors’ participation in VAD each year. The best examples

are reports of data mandated to be collected under the Oregon
Death with Dignity Act 1994 (and this approach is replicated in
other parts of the US). Although not in peer-reviewed journals,
these reports provide insight into how VAD systems as a whole

function by collecting all reported cases of VAD over an
extended period; now 21 years in the case of Oregon.19

At the other end of the spectrum are anecdotes in media

reports about a particular case or cases of VAD. These are at the
bottom of the pyramid and have not been externally tested, and
so are not reliable evidence. The positions against and for VAD

reform of the AustralianMedical Association and the Australian
Nursing and Midwifery Federation respectively are also worth
considering. We regard them as statements based on values,

rather than purporting to be factual claims about VAD of the
type discussed above. However, to the extent they may be
advanced by others as a form of evidence, we consider them
to be ‘opinion’, which is also at the bottom of the pyramid.

Parliamentarians, and indeed the wider discipline of Law,
must follow the evidence-based approach increasingly expected
in other fields. We should be clear though that we are not

suggesting law making become just a technical exercise of
implementing evidence; some limits on using evidence were

Meta-analyses
and systematic

reviews

Higher up pyramid + tested =
greater reliability

• Court
• Expert panel
• Non-partisan
parliamentary

committee
• Peer reviewPopulation-level research

Q
U
A
L
I
T
Y Case series (small group)

Case reports (single individual)

Anecdotes, opinions, editorials, letters to the
editor

Tested

Fig. 1. Reliability of evidence pyramid for law making about voluntary assisted dying. Modified

with permission from Downie.16
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noted above. Further, we acknowledge that it is appropriate for
values to play a role in what is ultimately a political exercise,10

although those values should be disclosed by parliamentarians.

Nevertheless, we call for evidence-based law making and
consider this especially important for complex social issues
such asVAD,where proponents of various positionsmake broad

and often conflicting factual claims. Decisions about our laws
must reflect the state of available evidence, so these claims must
be rigorously evaluated. Accordingly, we call on parliaments to

engage in evidence-based law making that includes careful
deliberation informed by reliable evidence.
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Assisted dying and evidence-
based law-making: a critical 
analysis of an article’s role in 

New Zealand’s referendum
Ben P White, Lindy Willmott, Jocelyn Downie, Andrew Geddis, 

Colin Gavaghan

Assisted dying (AD) is a signifi cant so-
cial policy issue, so reliable evidence 
to inform law-making is critical.1

Society expects health policy2 and health-
care3 to be evidence-based. This expectation 
should extend to law-making.1

In September 2020, New Zealanders will 
participate in a binding referendum to 
determine whether the End of Life Choice 
Act 2019 (EOLCA)—legislation permitting AD 
already passed by Parliament—will come 
into force.4 A recent article published in the 
New Zealand Medical Journal by Winnington 
and MacLeod (WM article)5 raised concerns 
about the potential impact of this law. 
Further, the WM article proposed that the 

“evidence from this study must be factored 
into the New Zealand debate before the 
referendum on the [EOLCA]” (p21). 

This article responds to the suggestion that 
the WM article be evidence in this debate. 
Our goal is to undertake a critical analysis 
of the evidence it purports to contribute, 
to determine its reliability and therefore 
probative value. We conclude that a combi-
nation of the nature of the study, fl aws in 
its research design, its use of data to draw 
conclusions, a failure to outline limitations 
and inadequate engagement with social 
science literature make the WM article 
unreliable. It should not be considered as 
evidence in deliberations about the EOLCA.

ABSTRACT
AIM: To critically analyse the reliability of an article which claims to be evidence that the End of Life Choice 
Act 2019 provides a “potential hotspot for family, community and social discord that may not be easily 
remedied” should the legislation receive public support in New Zealand’s September 2020 referendum. 

METHODS: The subject article was reviewed multiple times by all authors and critiqued against three 
criteria: a reliability pyramid developed to weigh evidence about assisted dying; principles that guide the 
conduct of social science research; and the use of reliable and current social science literature to support 
factual claims. 

RESULTS: The study being analysed involved a single interview and so is located at the second bottom 
row of the reliability pyramid. Its research design is also unable to support the broad findings that are 
asserted. Other flaws in method included findings being extended beyond the data, and failure to state 
appropriate limitations in the research method. Further, claims are made that are unsupported by the 
weight of reliable social science literature. 

CONCLUSION: The subject article is methodologically and factually flawed so is unreliable as evidence. It 
should not be considered in the assisted dying debates preceding the forthcoming referendum.
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Methods
Criteria to assess reliability

We applied three criteria to assess reli-
ability. The fi rst is a pyramid of evidence 
developed by one of the authors (JD). This 
pyramid draws on existing models for 
assessing evidence and graphically depicts 
how reliability increases as it ascends the 
pyramid, but is adapted for the evidence 
most commonly used when making law 
about AD and the sort of external review 
that can occur (Figure 1). Reliability is 
assessed both by determining the level of 
the pyramid at which particular evidence 
sits, and by considering whether it has been 
externally tested and the nature of that 
testing—whether by peer review or review 
by courts, non-partisan parliamentary 
committees or expert panels. 

The second criterion is the principles 
that guide the conduct of social science 
research. We are conscious of different 
approaches in quantitative and qualitative 
research6 but there is broad acceptance 
across different research traditions of 
the following principles: study design 
(including data collection and analysis) that 
is appropriate to research aims; rigorous 
use of selected research methods; and 
fair presentation of results including only 

conclusions sustained by data and acknowl-
edging appropriate limitations.

The third criterion for reliability was 
whether factual claims made in the WM 
article were defensible in light of available 
social science literature. We inquired 
whether factual claims were based on liter-
ature that was reliable (informed by some 
of the above considerations), up to date 
and fairly represented the fi eld’s state of 
knowledge. 

Review process
Two authors (BW and LW) reviewed the 

WM article multiple times and compiled a 
list of possible failures to meet the reliability 
criteria. These were grouped according to 
issue type and written up. These critiques 
were reviewed by other authors with an 
invitation to add new areas, revise or 
remove existing ones. All authors endorse 
the critical analysis below.

Results
Summary of Winnington and 
MacLeod article

The stated aim of the WM article was to 
consider “the possibility of consequences … 
for families left behind, communities and 
society as a whole” should New Zealand 
legalise AD (p18). To address this aim, a 

Figure 1: Adapted reliability pyramid of evidence for assisted dying. 
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single semi-structured interview was under-
taken with a person who had experience 
with AD in a country where AD is lawful. 
The interviewee’s perspective was from 
being married to a sibling of the person 
who chose AD. Thematic analysis of this 
interview identifi ed three key themes: 
potential expectations that people would 
seek AD when unwell and possibly facing 
a life-threatening illness; stigma for indi-
viduals using AD and their families; and 
the potential for AD legislation to produce 
contagion (not defi ned in the article but we 
understand refers to the notion that AD may 
activate others to seek AD who would not 
otherwise do so) (p18).

The article calls for further research 
including “to investigate whether a 
contagion effect of AD is possible (or even 
probable)” (p22).

Criterion 1: reliability pyramid
As research based on a single case study, 

this study falls into the second bottom row 
of the pyramid (Figure 1). On this basis 
alone, the reliability of such evidence is 
limited. In addition, some conclusions 
or claims are not based on the data or go 
beyond what the data could support (see 
examples below), and would fall to the 
bottom row: anecdotes and opinion.

Although the nature of the study means it 
is of limited reliability, some external testing 
adds reliability; the article is published in 
the peer-reviewed New Zealand Medical 
Journal. 

Criterion 2: reliability in terms 
of principles of social science 
research 
Study design not appropriate for 
aims

The article’s aim was to consider “the 
possibility of consequences … for families 
left behind, communities and society as a 
whole” should New Zealand legalise AD 
(p18). In terms of study design, a single 
interview is not capable of meeting this 
ambitious aim, even with the qualifi er 
“possibility”. This is particularly so in 
relation to consequences for the wider 
communities and society as a whole. Such a 
method might shed light on family experi-
ences, albeit in a very limited way with only 
one interview, but it cannot reliably inform 
about broader community perspectives.

Results extended beyond what data 
reasonably supports 

The WM article’s analysis identifi ed three 
key themes (abstract, p18): 

• “the potential for assisted dying 
becoming an expectation for others 
to pursue when unwell and possibly 
facing a life-threatening illness;”

• “the notion of stigma being associated 
with the individual using assisted 
dying legislation and the family left 
behind;” and

• “that there may be the potential 
for such legislation to produce a 
contagion effect.”

We accept the interviewee discussed 
these three issues. But a threshold concern 
is whether all themes are supported by the 
data. It is possible that an interview with 
a member of an extended family with an 
experience of AD could, with relevant limita-
tions articulated, produce fi ndings about 
stigma within a family. 

However, it is not justifi able to present 
the other themes as results from these data. 
Both relate to wider, societal-level trends 
rather than individual experience. The 
experience of one person could not, from a 
scientifi c perspective, be reliable evidence 
of wider community views or experi-
ences. Determining the existence of these 
phenomena would require quite different 
research methods such as community 
surveys or, in the case of the contagion 
argument, quantitative studies about use 
of AD.

A second concern is how these results are 
extended and transformed into substantive 
potential problems for society. In other 
words, an issue is raised in the data and 
unjustifi ably elevated to a level beyond 
which can be safely done from the data. We 
provide three examples. 

Example 1: Fracturing society. The WM 
article expresses “concern that the legis-
lation for AD in New Zealand has potential 
to fracture family and community struc-
tures” (p21). This statement is followed by 
the interviewee suggesting that “fractured 
families” make it more likely, without 
“support of their family”, to seek AD (p21). 
The fi rst problem is that there is no evidence 
in the quote that the interviewee was 
basing his comment on experience within 
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his family (as opposed to speculation about 
what might happen). The second problem is 
that the authors’ claim—that AD legislation 
could fracture family and community struc-
tures—is different from the interviewee’s 
point, namely that those without family 
support (ie, in already fractured families) 
may be more likely to seek AD. Yet, the segue 
is made from one to the other. The third 
problem is the shift from families (as stated 
by the interviewee), to the “potential to 
fracture family and community structures” 
(emphasis added) (p21), and then to the even 
broader claim of “potential of fracturing 
of our New Zealand communities and 
broader social settings” (emphasis added) 
(p21). This progression involves a signifi cant 
shift from the data (a family perspective) to 
the wider community level.

Example 2: AD contagion. The article itself 
noted that the interviewee only “hinted” 
(p21) at this issue. This was based on the 
interviewee having known “three extended 
family members use the [AD] legislation 
over a short period of time” as well as AD 
being chosen by two of his father’s friends. 
However, nothing about contagion can be 
drawn from his quotes—there is no evidence 
that the three extended family members or 
two friends of his father who had AD knew 
each other or knew that each other had had 
AD. Furthermore, the interviewee worries 
that AD may be “infectious” (p21) but does 
not link this to the experience of his extended 
family member receiving AD (essential for 
the case study method). It could just be a 
pre-existing fear unrelated to the case study. 

Even more concerning is that this 
discussion of contagion, which comprised 
only three paragraphs in the Results section, 
was transformed into a substantive concern. 
The shift during the article is noteworthy: 
from the interviewee hinting at the issue, to 
the conclusion calling for further research 
to investigate “whether a contagion effect 
of AD is possible”, and then “(or even 
probable)” (emphasis added) (p22).

Example 3: “Slippery slopes”. The 
WM article claims the data support slip-
pery-slope arguments. Because of this 
claim’s signifi cance, two key sentences are 
extracted in full here: “In conducting this 
study, it was anticipated that social conse-
quences of AD legislation may be present 
in terms of the slippery-slope discourse. 

However, it was unexpected to obtain 
data that painted a distinct picture of how 
the slippery-slope effect was unfolding 
in a country where AD was legal” (p21, 
endnotes omitted). The interviewee noted 
a view that there may be an expectation on 
people to use AD, and we understand this 
to be the sense in which the term slippery 
slope is used. (We note, however, that this 
is not what the “slippery-slope effect” in 
the “slippery-slope discourse” generally 
means—even in the literature the authors 
reference for this claim).

Claims that a “distinct picture” (p21) of this 
occurring (an expectation that people use 
AD) are unsustainable. We note the many 
empirical studies which rebut the common 
slippery-slope claim that the vulnerable 
are more likely to seek AD.7–10 These studies 
include large meta-analyses or popula-
tion-level studies (and so are at or towards 
the top of the reliability pyramid). They have 
been peer reviewed, and many have also 
been the subject of further external testing 
by courts,11 expert panels12–14 and non-par-
tisan parliamentary committees.15,16 When 
this sort of research is placed beside the WM 
article, it is not reasonable to consider this 
single interview as reliable evidence of the 
“slippery-slope effect” (p21).

Appropriate statements of 
limitations of research

The WM article does not have a suffi  -
ciently robust statement of limitations. It 
acknowledges that it is based on a single 
interview, and that this interview was 
conducted in a country other than New 
Zealand (where AD is legal). However, the 
implications of this latter point are not 
identifi ed, namely that fi ndings from this 
single interview are not generalisable to 
other countries with different healthcare, 
social welfare, and legal systems and AD 
models. To illustrate, it is unclear if AD in 
the case study would have been available 
under the EOLCA, as no mention is made 
of an eligible terminal illness (indeed, the 
description at p19 makes it highly unlikely). 
The WM article also fails to note that a 
person’s pre-existing views about AD may 
affect their assessment of their experience. 
But perhaps the most signifi cant limitation 
omitted was to make clear that views 
expressed in a single interview cannot 
support claims about wider societal effects 
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such as community expectations to die and 
AD contagion. Indeed, instead of noting 
such limitations, these data from a single 
interview were explicitly used to ground 
such claims.

‘Generation’ of evidence through 
discussion of issues on which no data 
is reported

Finally, conclusions were drawn where 
there were no data to support such fi ndings. 
While consideration of related issues may 
occur in an article, particularly in Back-
ground or Discussion sections, a study’s 
results and conclusions must be grounded 
in data.

The WM article at times identifi es a 
concern about AD raised in literature (often 
without mentioning confl icting literature: 
see below). It then discusses that issue as 
a concern of substance, but this occurs 
without supporting data from the interview. 
One example is the claim that AD will be 
shaped by fi nancial drivers. The article 
notes a potential consequence of AD legis-
lation that it “reduces our future existence 
to being considered only through the prac-
tical lens relating to the cost of care and 
reduces our life to having a dollar value” 
(p21). This is revisited in the Conclusion: 
“… this case study offers insight into some 
elements associated with slippage [reference 
to slippery slope in sentence preceding] in 
terms of family members being expected to 
die when their care becomes too diffi  cult or 
expensive” (p22). This signifi cant (and very 
controversial) issue was not present in the 
data reported so its inclusion in the article’s 
Conclusion is not justifi able.

Criterion 3: Reliability evidenced by 
factual claims being defensible in 
light of literature

Authors must ensure that factual claims 
are defensible having regard to the weight 
of reliable literature and the fi eld’s current 
state of knowledge. Some claims in the 
WM article cannot be defended in this 
way. We are not able to comprehensively 
catalogue all such concerns here. However, 
we provide one example of a claim that 
is not defensible and is also presented in 
a misleading way. The relevant passage 
appears in Background: “Despite the 
potential for those using AD legislation to 

be judged or stigmatised, there is further 
concern that AD may produce a contagion 
effect.13–15 Jones and Paton observed that 
unlike some studies that perceived AD 
as providing a suicide-inhibiting effect, 
their results suggested that any inhibitory 
mechanisms were counteracted by ‘equal 
or larger opposite effects’16–18” (p19, WM 
endnotes in Figure 2). 

A preliminary point is why, when the 
article claims to focus on AD contagion 
(ie, cases of AD leading to more AD cases), 
it shifts to engage with literature on the 
different issue of suicide contagion (ie, 
legalising AD leading to an increased suicide 
rate). Further, its suggestion that suicide 
contagion is a credible concern (later 
leveraged in potential concerns about AD 
contagion) is not supported by the literature, 
nor does the article engage with the current 
state of knowledge. 

For instance, there is a later article 
by Lowe and Downie17 which critically 
analyses the primary source relied upon 
for suicide contagion (Jones and Paton), 
but this was not considered or even 
acknowledged in the WM article. Lowe 
and Downie identify signifi cant errors 
in the Jones and Paton methodology and 
concerns about how the results were 
presented, and urge caution in relation to 
its fi ndings.17 While not all literature can 
be cited, it is concerning that an article 
which has been the subject of a detailed 
critical analysis is presented without qualifi -
cation. Also missing was the report from 
a major review of the state of evidence in 
relation to various aspects of AD under-
taken by the Council of Canadian Academies 
(comprised of experts both in favour of AD 
and opposed). It concluded, including after 
considering the two papers above: “There is 
no evidence of any association between the 
legal status of assisted dying in a country 
and its suicide rate”.18 In short, there is no 
reliable evidence that suicide contagion will 
occur if AD is legalised. 

A further concern is that the WM article 
references (Figure 2) are misleading, 
creating the perception that six references 
support the suicide contagion propo-
sition in some way. In fact, only one study 
purports to consider suicide contagion 
(Jones and Paton: reference 16, although 
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as noted above, Lowe and Downie argue it 
does not address this concept and should 
not be relied upon17). References 13 and 14 
address potential stigma of AD (presumably 
a reference for the fi rst half of the sentence), 
while reference 17 is Posner’s book, which 
includes a claim that AD may reduce rates 
of suicide (contrary to suicide contagion). 
Reference 18 appears to be to Hansard (not a 
study but rather a statement in parliament) 
although incomplete citation details mean 
we cannot locate what the parliamen-
tarian said. Reference 15 refers to suicide 
contagion (incorrectly according to Lowe 
and Downie17) but is not an independent 
study, rather just a commentary on the Jones 
and Paton article. 

There are other concerns about 
engagement with literature that could be 
raised. One is using literature which draws 
on anecdotal evidence (at the bottom of 
the reliability pyramid): both the Kheriaty 
(reference 15) and Hendin and Foley 
(reference 27) articles are relied upon by 
the WM article but they are in turn merely 
reporting on single cases they read about in 
newspaper reports. Another is not engaging 
with the large body of social science liter-
ature (and fi ndings of expert panels, 
non-partisan parliamentary committees and 
courts) about “slippery slopes” (discussed 

above), and also being unclear about what 
is meant by this concept. However, as 
mentioned, there is not scope to include 
these more detailed analyses here. 

Discussion
The New Zealand public will shortly 

decide whether AD should become lawful. 
Evidence-based law-making, including 
through a referendum, is critical, especially 
for signifi cant social policy reform such as 
AD. This requires critical review of evidence 
proffered to inform public debates and 
public decision-making about AD. 

The WM article proposed it be considered 
as evidence in the deliberations about AD in 
New Zealand. Our analysis has concluded, 
however, that the article is not reliable 
evidence and should not form part of 
these deliberations. It is based on a single 
interview with a person (the brother-in-law 
of a person who accessed AD) from an 
unidentifi ed country where AD is legal (not 
New Zealand). This methodology is not 
capable of supporting the article’s signifi cant 
claims, in particular about potential expec-
tations that people when unwell and facing 
a life-threatening illness should use AD and 
the potential of AD contagion. In addition, 
the WM article presents assertions beyond 
what its very limited data can sustain and 

Figure 2: Selected references as cited by Winnington and MacLeod article.
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indeed, makes claims for which there is no 
data in support. Further, the study fails to 
appropriately limit the scope of its fi ndings; 
indeed, it makes claims beyond what is 
justifi ed. Finally, its reliability can also be 

questioned as not all of its factual claims can 
be supported by the social science literature.

We conclude by repeating our call for 
evidence-making law-making on the critical 
social policy issue of AD.1
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Abstract. The Voluntary Assisted Dying Act 2017 (Vic) will come into force in June 2019, becoming the first law in
Australia in 20 years to permit voluntary assisted dying (VAD). This paper considers how other Australian states
and territories are likely to respond to this development. It analyses three key factors that suggest that law reform is likely
to occur in other parts of Australia: (1) the growing international trend to permit VAD; (2) social science evidence about
how VAD regimes operate; and (3) changes to the local political environment. The paper argues that these three factors,
coupled with the effect of Victoria changing its law, suggest that other VAD law reform is likely to occur in Australia.
It also considers the different types of laws that may be adopted, including whether other states and territories will follow
the very conservative Victorian approach or adopt more liberal models.

What is known about the topic? Despite sustained law reform efforts in parliaments across the country, Victoria is
the first Australian jurisdiction to pass a law permitting VAD in 20 years.
What does this paper add? This paper addresses likely future trends in VAD law reform in Australia. Drawing
on international developments, a growing body of social science evidence about how VAD regimes work in practice,
and evidence about a changing local political environment, the paper argues that other states and territories in Australia
will also enact laws about VAD.
What are the implications for practitioners? The legalisation of VAD has significant implications for health
professionals, health administrators and health systems. Understanding how reform may occur and what legal models
may be considered supports participation in the law reform process and preparation for likely change.
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Introduction

In November 2017, the Victorian Parliament passed the Volun-
tary Assisted Dying Act 2017 (Vic). Following a planned im-
plementation period of 18 months, the regime will come into
force on 19 June 2019. This will be the first time voluntary
assisted dying (VAD) has been lawful in Australia since the
Northern Territory’s short-lived Rights of the Terminally Ill Act
1995 (NT), which was overturned by the Commonwealth
Government’s Euthanasia Laws Act 1997 (Cth).

TheVoluntaryAssistedDyingAct 2017 (Vic) permits an adult
with decision-making capacity who is resident in Victoria to
seek assistance to die, provided that request is made voluntarily
and without coercion. To be eligible under the Act, a person
must have an incurable disease, illness or medical condition that
is advanced, progressive and will cause death within 6 months
(12 months for neurodegenerative conditions). That condition
must also be causing suffering that cannot be relieved in a
manner that the person considers tolerable. The nature of the
assistance to die is intended to be primarily through prescribing

lethal medication that the person then takes themselves (often
called physician-assisted dying). However, there is an exception
that operates when a person cannot physically take or digest
that medication. In such a case, a doctor is permitted to
administer the medication to the person (often called voluntary
euthanasia).1 Overall, the regime is very narrow in scope and
has a large number of safeguards (68 in total). This enabled
the Victorian Premier and others to describe it as the ‘most
conservative scheme in the world’.2

As Victoria moves towards implementation of its VAD laws
in June 2019, questions arise about whether other Australian
states and territories will follow. There is considerable political
activity and interest in many jurisdictions,3–5 but whether
this translates into law reform is a vexed issue. The Victorian
experience, which saw an extended reform process and bitter
parliamentary debate, demonstrates the major challenges of
changing the law in this area. This paper considers the likelihood
of future VAD reform in Australia having regard to both local
and international developments. It ultimately concludes that
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VAD is a ‘train that has left the station’6 inAustralia, with reform
likely to occur steadily but surely across the country.

Short history of reform attempts

Commonwealth, state and territory governments have been
attempting to reform laws relating to VAD for more than three
decades. In 1995, theNorthern Territorywas thefirst jurisdiction
in the world to have operative legislation legalising VAD with
the enactment of the Rights of the Terminally Ill Act 1995 (NT).
As noted above, this Act was overturned by the Commonwealth
Government under its constitutional powers that relate to terri-
tory laws; that federal law still operates today to prohibit
territories from passing laws about VAD.

The difficulty in effecting law reform on this topic is
evidenced by the significant number of failed legislative
attempts in Australia. A study of law reform efforts up to the
end of 2015 documented 51 bills, introduced at the common-
wealth, state and territory level, dealing with the issue of VAD.1

Although some bills dealt with matters such as referendums
to consider the issue, 39 of these bills specifically aimed to
legalise VAD.

A high level of legislative activity has continued since that
review, with a further seven bills being tabled from the begin-
ning of 2016. It is interesting to observe that the bills that have
been tabled over more recent years have come close to passing
the relevant parliamentary chamber (or chambers) where they
have been tabled. These bills include the Victorian bill that
ultimately became law, the Death with Dignity Bill 2016 (SA),
which was defeated by one vote in the House of Assembly, and
the Voluntary Assisted Dying Bill 2017 (NSW), which was also
defeated by a single vote in the Legislative Council. At the
commonwealth level, the Restoring Territory Rights (Assisted
Suicide Legislation) Bill 2015, a bill designed to allow terri-
tories to legislate on VAD, was defeated in the Senate by two
votes in August 2018.

Recent years have also witnessed a greater investment by
sitting governments with the establishment of parliamentary
reviews that have been funded to undertake careful consideration
of the complex issues raised at the end of life. In addition to
the Victorian Parliamentary Committee that recommended the
reform that preceded the VAD Act,7 another three Australian
jurisdictions have or will engage a parliamentary committee
process.TheWesternAustralia JointSelectCommitteeonEndof
Life Choices recently delivered its major report proposing,
among other things, that VAD be permitted and that a govern-
ment-sponsored reform process be initiated to achieve that.4

In the Australian Capital Territory, a Select Committee on End
of Life Choices has been established to inquire into VAD and
other end of life issues;3 it is due to report by 29 November
2018 as the last sitting day of the parliament. Most recently, in
Queensland, the only State not to have considered a VAD bill
in its parliament, the Premier announced an intention to establish
a parliamentary committee to consider end of life care.5

Will other states follow?

The authors predict that other states will follow Victoria and
permit VAD. Territories too may follow, although that will
require the Commonwealth to overturn the Euthanasia Laws

Act 1997 (Cth), which prohibits territories from legalising
VAD. Over the past three decades, there have been many
complex factors that have combined to make reform difficult,
despite ongoing public support to change the law.8 However,
there are three key factors that have become increasingly
significant over time and now suggest further reform inAustralia
is likely: (1) international trends to permit VAD; (2) the growth
of social science evidence about VAD; and (3) changing local
political conditions. A fourth significant factor that will affect
the prospect of wider reform is how the new Victorian VAD
regime operates in practice. However, because the Victorian
regime will not commence until June 2019, data on its operation
are unavailable and therefore its effect on the likelihood of
reform is unknown at this point.

International trends to permit VAD

There are two main parts of the world where VAD is legal:
Europe and North America.9 Europe has experienced decades
of VAD with permissive legislation in the Netherlands (Termi-
nation of Life on Request and Assisted Suicide (Review Proce-
dures) Act 2001), Belgium (Act on Euthanasia 2002) and
Luxembourg (Legislation Reglementant Les Soins Palliatifs
Ainsi Que L’euthanasie Et L’assistance Au 2009). The European
model is broadly based on voluntary euthanasia or physician-
assisted dying to relieve unbearable suffering. Switzerland has
had a longer history of decriminalisation of assisted suicide.

In North America, VAD is permitted in the US by legislation
in Oregon (Death with Dignity Act, Ore Rev Stat xx 127.800–
127.995 1994), Washington (Death with Dignity Act, Wash
Rev Code xx 70.245.010–70.245.904 2008), Vermont (Patient
Choice and Control at End of Life Act, Vt Stat Ann xx 5281–93
2013), California (End of Life Option Act, Cal Health and
Safety Code xx 443–443.22 2015), Colorado (End-of-Life
Options Act, Colo Rev Stat xx 25-48-101 – 25-48-123 2016),
District of Columbia (Death with Dignity Act, Law 21-577 D.C
2016) and Hawaii (Our Care Our Choice Act, HB 2739 2018),
as well as inMontana by court decision (Baxter vMontana 224 P
3d 1211 2009). The US model permits physician-assisted
dying for people with a terminal illness. VAD is also lawful in
Canada with An act to amend the Criminal Code and to make
related amendments to other Acts (medical assistance in dying)
(SC 2016) passing in 2016. This legislation was in response
to the Supreme Court decision the year before of Carter v
Canada (Attorney General) [2015] 1 SCR 331 (https://scc-
csc.lexum.com/scc-csc/scc-csc/en/item/14637/index.do, accessed
22 October 2018), which found that the blanket prohibition on
assisting a person to die was overly broad and in breach of the
Canadian Charter of Rights and Freedoms. The Canadian law
permits ‘medical aid in dying’, which allows both voluntary
euthanasia and physician-assisted dying for a person with a
grievous and irremediable condition, and for whom a natural
death is foreseeable.

In an increasingly globalisedworld, the growing international
trend to permit VAD is important as Australian states and
territories consider their positions. Some may argue that the
European countries that permitVADare different fromAustralia
in terms of the delivery of health services, health law, policy
and culture, and there may be some merit in such assertions.
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However, the same cannot be said in relation to North America
given our shared legal, political and cultural heritage. For
example, law and policy in Canada is frequently used as a
comparator by law reform bodies when considering future
directions for reform in Australia. The reach of VAD in terms
of population for whom this is now an option is also significant
for the Australian debate. It is no longer a ‘boutique’ activity
available only in a small number of places: approximately
37million Canadians10 now have VAD as an end-of-life option,
and with California (population 40million) passing its law,
almost one in five Americans live in a state where VAD is
lawful.11 It is difficult for politicians to avoid the reality of
these international developments.

Growth of social science evidence about VAD

A key objection to reform is that VAD poses risks to the
vulnerable in society.12 One concern raised is that of all who
may be eligible under the relevant legislation, it is more likely
to be the vulnerable within our society who choose to access
assistance to die. Another concern is that there are some in our
community, particularly the vulnerable, who will receive assis-
tance to die even though they are not eligible under the legislative
framework. This latter argument is sometimes referred to as
a ‘slippery slope’. However, modern debates can now draw on
high-quality peer-reviewed research about how VAD regimes
have been functioning over some decades, including whether
vulnerable groups in society are disproportionately choosing
VAD. Studies undertaken both in Europe and the US have
consistently found that groups generally regarded as vulnerable
are not more likely to access VAD.13–15 There is also evidence
that illegal medical practices are not more likely to occur after
the legalisation of VAD.14

This social science evidence has been highly influential in
recent law reform. In the Canadian Carter v Canada case, the
trial judge found that it was possible to design VAD regimes
that protect the vulnerable.16 This finding of fact was not over-
turned by the Supreme Court of Canada on appeal. Both the
Victorian7 (p. 212) andWestern Australian4 (Finding 42, p. 181)
parliamentary committees also concluded that the vulnerable
need not be at risk in a properly designed VAD regime. This
social science research is likely to continue to shape VAD
debates, making claims about risks to the vulnerable and
slippery slopes more difficult to sustain.17 By removing or
weakening a key argument against reform, there is now dimin-
ishing space or a ‘shrinking battlefield’ within which those
opposing reform can operate.

Changing local political conditions

The sustained efforts over some decades to change the law
in Australia to permit VAD are likely to continue. However,
it seems that now there may be more favourable conditions
for reform. Of the 39 bills aiming to legalise VAD that were
introduced before 2016, only seven were described as ‘close
to passing’, namely having support of at least 70% of the
number ofmembers required to pass the bill in the parliamentary
chamber.1 However, since 2016, a higher percentage of bills
has been ‘close to passing’. (Note that of the seven bills intro-
duced since the beginning of 2016, two were Commonwealth

bills that sought to restore territory powers to enact VAD
legislation.) Of the five bills seeking to legalise VAD, three
had either passed (Victoria) or been defeated in the relevant
chamber by a single vote (South Australia and New South
Wales). This may signal an increased willingness for politicians
to contemplate reform. The authors anticipate that this mindset
will grow now that Victoria has ‘broken through the wall’.

Effect of the Victorian VAD experience

A final key factor that will be relevant for the future of VAD
reform in Australia is how Victoria’s law operates in practice.
A particular challenge for the Victorian regime will be its
complexity, with its many safeguards and processes. Some
evidence will emerge from data generated by the mandated
reporting and other oversight mechanisms. There will also, no
doubt, be independent empirical research undertaken into its
functioning. However, equally significant may be the wider
public and political perceptions of the regime’s success or
failure. These may be based on less reliable sources, such as
anecdotes or media reports, but may nevertheless be influential
because political debates can sometimes be coloured by such
evidence. Other Australian governments will closely watch the
operation of the Victorian law, as well as community and other
key stakeholder perceptions.

What VAD model will other states adopt?

In a federation such as Australia, reform at state level can
occur in two ways. The first is the ‘laboratory of a federation’
approach where states each adopt their own model that can be
adapted to reflect the particular circumstances of that state.
This approach also facilitates comparative assessments of
strengths and weaknesses, hence the ‘laboratory’ reference.
The second is for states to ‘follow the leader’ by adopting the
original model. This latter approach has been the experience in
the US, with the Oregon model largely copied by the legislation
in other states. It is too early to know which approach will be
taken in Australia.

There may be political advantages for taking the second
‘follow the leader’ approach. As noted above, the Victorian
VAD law is very conservative, with the focus on providing
assistance to a person to die (rather than allowing doctors
to administer medication except in limited circumstances) and
a large number of detailed safeguards and processes. Proposing
such a conservative model was a deliberate strategy to secure
the required support for the bill to pass through the Victorian
Parliament. Adopting this approach may also have political
appeal for other state governments seeking to pass VAD laws.
There may be less opposition in proposing a bill that another
parliament has endorsed as an acceptable model. Displacing
the default Victorian approach will require a plausible
alternative.

However, there are also clear opportunities for states in
adopting the ‘laboratory of a federation’ approach. Indeed, it
would be logical to expect some departures from the Victorian
model. On the one hand, it could be politically attractive to
increase the safeguards and processes so that the new model
is more conservative than the ‘most conservative model in the
world’. Commentators have argued this has happened with the
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addition of new safeguards in the VAD laws that were recently
passed in Hawaii.18 Alternatively, some of the processes of the
Victorian regime may be regarded as unreasonably complex
and so could be removed or changed while leaving the broad
legal framework intact. There are indications this could happen
in Western Australia, with its Parliamentary Committee report
indicating a different view on some aspects of the Victorian law,
such as the prohibition on doctors raising VAD as a possible
option.4 A further option would be to depart from the Victorian
model by allowing doctors to provide assistance to die if so
requested by the patient, rather than the role being limited to
the prescription of medication.

Decisions about variations of the Victorian model (and
indeed whether to adopt it at all) will, of course, be informed
by how the regime operates in practice. This is currently an
unknown. But states engaging in reform further down the track
will have access to more evidence from Victoria (and different
VAD models internationally) to inform deliberations.

Conclusion

VADinAustralia is ‘a train that has left the station’. International
trends, growing Australian political support (coupled with
strong and continued community expectation) and the weaken-
ing of key opposing arguments all point to other states following
Victoria’s lead by legalising VAD. It will be interesting to
observe whether the next states will adopt (or just tweak) the
Victorian model, whether they will take an even more conser-
vative path or whether they will throw off the shackles of
conservatism and adopt the more liberal Canadian model. The
authors consider it very unlikely that the European regimes
of Belgium and the Netherlands will be serious contenders in
Australia.

As the discussion shifts from if VAD becomes lawful to
when it will become lawful, questions of timing arise. This is
necessarily speculative because when there would be sufficient
consensus within a parliament for the law to change depends on
so many factors, including the political party in power and the
individuals in the parliament (given it is likely to be a conscience
vote).1 However, we may reasonably expect the same sort of
trends seen in the uptake of other initiatives (including health
policy initiatives) with an early adopter (Victoria), a middle
majority and perhaps a laggard.

A concluding comment is to note that despite the sugges-
tions that reform is travelling in the direction of legalising
VAD, we should expect surprises in the politics of assisted
dying. The heated debates last year in the Victorian Parlia-
ment about VAD laws revealed a depth of raw emotion from
many politicians.19 The late changes of position that saw
support for reform recently disappearing in the parliaments
of South Australia and the Commonwealth also show how
illusory the task of securing and maintaining consensus on
VAD reform is. Although reform in other Australian states is
likely, that train journey will be one that is slow, uphill and
with plenty of twists and turns.
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