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  1 
Overview 
 

In 2015 the OECD released its roadmap to address tax Base 

Erosion and Profit Shifting. The global tax reform package, 

with 15 Actions, is designed to equip countries with the 

tools they need to ensure profits are taxed where economic 

activity occurs and value is added. 

 

This research is a comprehensive stock-take of the OECD’s 

BEPS implementation that looks beyond a mere checklist of 

action or non-action to explore the experiences of 18 

different jurisdictions. It highlights the different approaches 

taken by capital importing and capital exporting regions, 

developed and developing economies, OECD and non-OECD 

members, as well as G20 and non-G20 members. 

 

Expert authors from Australia, Canada, China, Hong Kong 

SAR, India, Indonesia, Japan, Korea, Malaysia, the 

Netherlands, New Zealand, Nigeria, Singapore, South Africa, 

Thailand, the United Kingdom, the United States, and 

Vietnam have contributed chapters to a volume on BEPS 

implementation. Each provides the ‘must-know’ answers to 

questions that all stakeholders in the tax system are asking 

in relation to the domestic implementation of the largest 

reform of international tax the world has seen in a century. 
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With the initial stages of the G20/OECD BEPS program complete, many participating 

jurisdictions have incorporated significant reforms into their domestic tax policy. While there 

is high level support for international reform, each jurisdiction has designed its reforms in 

light of local social and economic goals. As a result, the type of international tax reform 

introduced at a domestic level will vary between capital importing and capital exporting 

jurisdictions, developed and developing jurisdictions, and those jurisdictions with a 

sophisticated tax administrative system compared to those without.  

Tax changes made in response to the BEPS project and the 15 Actions it sets out will impact 

business models and operating structures and taxpayer responses will necessarily vary across 

the spectrum of approaches taken by different jurisdictions. The book is the outcome of a 

project seeking to understand and reconcile the positions that different jurisdictions are 

taking. A case study method based on representative reports from 18 jurisdictions that 

responded to the call for international tax reform as part of the OECD’s BEPS initiative 

provided the basis for the study.  

The 18 jurisdictions reported in the resulting book reflect a diverse range of tax jurisdictions 

to provide a picture of the different approaches to BEPS implementation at a domestic level. 

The jurisdictions represent a mix of OECD member and non-member jurisdictions, G20 

member and non-member jurisdictions, and jurisdictions with different levels of capital 

import and export. As the chapters reveal, each jurisdiction is unique, each has had different 

experiences adopting BEPS measures, and some have gone beyond the 15 Actions to also 

introduce unilateral measures designed to enhance the integrity and transparency of tax 

regimes. Each chapter commences with an overview of the relevant jurisdiction and its unique 

attributes. Discussion centres on the political system, tax system, OECD and G20 membership 

status, regional affiliation and industries. An analysis follows of that jurisdiction’s response to 

BEPS. The body of each chapter highlights the extent to which and how the recommendations 

in the 15 Actions are reflected in local law. Unilateral measures are also discussed, with 

chapters concluding with a review of local tax administration systems and prospects for the 

future of international tax reform.  

A project of this magnitude would not be possible without the support of many people. First 

and foremost, we wish to thank CPA Australia for a 2017 Global Perspectives Research Grant. 

This project was made possible with their support and funding. We specifically thank Jan 

Haverfield, Gavan Ord, and Paul Drum, for their support. Thanks, too, are due to Andy Lymer 

of Fiscal Publications for working with us to ensure the project came to fruition.  
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4 
General Report 
 

The project resulted in an edited volume of 19 chapters of a book entitled Tax 

Design and Administration in a Post-BEPS Era: A Study of Key Reform Measures 

in 18 Jurisdictions.  A total of 32 academics and professionals contributed to 

the 140,000-word manuscript.   

The book is available at: 

http://www.accountingeducation.com/subsites/fiscalpublications/BEPS/index.

html   

Following is the General Report containing the overall findings which is 

published as chapter 1 of the book. 

http://www.accountingeducation.com/subsites/fiscalpublications/BEPS/index.html
http://www.accountingeducation.com/subsites/fiscalpublications/BEPS/index.html
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Actions to Counter Base Erosion and Profit 

Shifting:   A General Report 
 

Kerrie Sadiq and Richard Krever§  

 

 

Abstract  

World events in the first decade of this century led many to question the state of the 

international tax regime and the role it could play in solving national fiscal problems. In 2012, 

leaders of the Group of 20 (G20) set the OECD an ambitious agenda of working out how tax 

base erosion and profit shifting could be addressed. The OECD responded with a BEPS (base 

erosion and profit shifting) plan including 15 distinct Actions. Following a decision by G20 

leaders to extend the BEPS project to all countries, under the guidance of the OECD the 

project evolved into a blueprint for the reform of international tax regimes around the world. 

By October 2018, 118 jurisdictions had joined the BEPS Inclusive Framework, as the project 

was labelled. This chapter reviews the 15 Actions and summarises the 18 case studies 

included in this volume to show how jurisdictions are responding to the obligations set out in 

the Actions. The case studies indicate countries are taking two paths to combat international 

tax avoidance – multilateral cooperation through the BEPS program, along with its associated 

multilateral instrument, and unilateral moves through the adoption of new taxes imposed on 

multinational enterprises. It remains to be seen which approach will prevail in the long term 

and whether the multilateral path might someday lead to an international treaty on the 

allocation of multinational income.  

 

 

 

1.1 Setting the Agenda  
 

For the past half decade, much of the attention of tax practitioners, scholars and officials 

has been focused on the Base Erosion and Profit Shifting (BEPS) initiative of the Organisation 

for Economic Co-operation and Development (OECD) and government responses to the 15 

“Actions” advocated by that body to reduce international tax avoidance. Undertaken at the 

behest of and with full endorsement by leaders of the Group of 20 (G20), the most powerful 

and influential nations on the globe, the OECD’s program envisages a sweeping rewrite and 

                                                           
 QUT Business School, Queensland University of Technology. 
§ Law School, University of Western Australia. 
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alignment of international tax norms. 

The BEPS project is commonly traced to work commenced by the OECD starting in the 

mid-1990s at the request of its member states on what it terms “harmful tax competition”, a 

euphemism for uncooperative tax havens that refused to cooperate with tax authorities in 

OECD member states. As the organisational terminology shifted from harmful tax competition 

to harmful tax practices, in 2000 the OECD released a controversial list of harmful tax havens. 

Following the election of George W. Bush to the US presidency late that year and with 

pressure from various quarters in the country that viewed tax competition and the tax havens 

as useful instruments to inhibit the government’s taxing powers, the US announced a re-

evaluation of its participation in the OECD program. Following the terrorist attacks on the 

United States in September 2001 there was an appreciation by some that financial secrecy 

facilitated the financing of terrorist bodies and in November 2008 at the inaugural leaders 

summit of the G20, the US joined with other leaders in calling on the OECD to continue efforts 

to promote tax information exchange.  

The G20 leaders meeting took place two months after the collapse of financial services 

firm Lehman Brothers that triggered a global financial crisis. With the crisis deepening 

substantially by the time the leaders met again in April 2009, the second leaders meeting 

called on the OECD to continue efforts to eliminate tax secrecy, prompting the OECD to 

expand its tax initiative to a “Global Forum on Transparency and Exchange of Information for 

Tax Purposes”. The OECD’s work expanded to include studies on base erosion and profit 

shifting, a development endorsed by the G20 leaders at their 2012 summit, which had 

specifically identified combating avoidance by way of transfer pricing as a policy priority. In 

early 2013 the OECD released a report on how base erosion and profit shifting could be 

tackled (OECD, 2013a) which was followed mid-year by an Action Plan setting out the areas 

to be addressed (OECD, 2013b). Fifteen Actions were developed and presented to G20 finance 

ministers in October 2015. A month later the G20 leaders endorsed the package of 15 Actions 

and called on the OECD to open the BEPS program to all interested countries, including 

developing countries. In response, the OECD developed an “inclusive framework” to open the 

BEPS program to non-OECD members, which was established early in 2016 and immediately 

endorsed by a meeting of G20 finance ministers.  

While the program is based on 15 Actions, the BEPS framework has developed into a 

broader project that includes regular meetings between participants and, for countries joining 

the framework, agreement that they will adopt “mandatory” elements of the project, most 

notably four minimum standards: addressing harmful tax practices as set out in Action 5, 

addressing tax treaty abuse as set out in Action 6, adopting a country-by-country reporting 

system for transfer pricing as set out in Action 13, and implementing improvements in cross-

border tax dispute resolution as set out in Action 14. As of end-September 2018, 118 countries 

had joined the BEPS inclusive framework agreement. 

As the jurisdiction reports in this volume indicate, adoption of other BEPS Actions has 

been inconsistent in single countries let alone between countries. In some jurisdictions, 
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political impetus has even gone beyond the introduction of the BEPS Actions to include 

unilateral measures. Perhaps the most notable of these are the UK with its diverted profits 

tax and Australia with its own later version of that tax, described in the closing part of this 

chapter. In one key respect, however, the project has arguably upended international tax. In 

the early decades of the 20th century, particularly shortly before and during the First World 

War, income taxes were adopted in almost all Western countries that had not previously 

enacted these taxes. Competition for primary taxing rights was inevitable in a period of 

growing cross-border investment and business activity as tax bases evolved to assess 

residents on global income and non-residents on income sourced in the jurisdiction. A group 

of experts commissioned by the League of Nations to resolve disputes over primary taxing 

rights concluded the optimal answer was a multilateral treaty dividing taxing rights between 

residence and source nations. When it became apparent that the optimal solution was not 

politically attainable, the fall back of bilateral tax treaties based on a common model was 

proposed.  

The prospects for a multilateral treaty on taxation remained dim for half a century but 

were revived by the OECD and Council of Europe in the early 1980s when a Convention on 

Mutual Administrative Assistance in Tax Matters was developed. Signed in 1988, the 

convention became effective in 1995. Prior to the BEPS project, however, the implementation 

of further multilateral tax agreements outside economic or political communities still seemed 

unlikely. A proposal for a single multilateral agreement that would be amended by individual 

signatories through bilateral deviations from the multilateral agreement failed to gain 

traction (Thuronyi, 2010). The Global Financial Crisis and elevation of the OECD’s anti-tax 

haven program into a full-blown assault on international tax avoidance proved to be a game 

changer, however. In mid-2017, four years after the release of the BEPS Actions, a Multilateral 

Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit 

Shifting (Multilateral Instrument or MLI), a key Action in the BEPS program, was signed initially 

by 67 jurisdictions. As of July 2018, when the convention came into effect, 83 jurisdictions 

were signatories, with Saudi Arabia signing in September 2018 taking the current number to 

84.  

The shift of global support from unilateral and bilateral solutions to a multilateral 

approach to tax through joint “actions” and, more significantly, a multilateral tax treaty, may 

be the most important legacy of the BEPS experience. The world’s mindset has changed. With 

the exception of the United States, always an outlier on global tax matters, multilateralism is 

no longer anathema to most nations. The door may have opened just slightly to an eventual 

solution to other global tax issues, most significantly finding an alternative to transfer pricing 

rules to allocate the income of multinational enterprises, by means of a multilateral 

agreement.  
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1.2 Action 1: Addressing Tax Challenges of the Digital Economy  
 

The digital economy poses challenges to both income tax and value added tax 

(VAT)/goods and services tax (GST) systems. On the income tax side, digital communication 

makes it possible to provide from a remote location services that previously required a 

permanent establishment or presence by individual service providers. In some cases, a local 

server might still be helpful but increasingly cloud computing makes it possible to provide 

services from servers in any location. On the VAT/GST side, services and products that once 

had to be stored on media – movies, music, software, games, etc. – and cross customs borders 

when entering the country can now be sold in digital format and delivered from a location 

outside the country via the internet, bypassing entirely a customs collection point. At the 

same time, internet sales platforms provide the means for any number of small suppliers to 

offer their goods to foreign buyers, leading to a flood of low value items purchased from 

abroad.  

The Action 1 report addressed both income tax and VAT/GST issues related to the digital 

economy, but unequally. The final report acknowledged that it would be difficult to ring-fence 

the digital economy from the rest of the economy for income tax purposes. Consequently, 

while the Action 1 report discussed key features of digital transactions that exacerbate BEPS 

risks, it did not propose digital specific responses and instead suggested that measures should 

be adopted in conjunction with general reforms described under the other Action items. The 

primary solution to income tax issues, it suggested, was a modification of the definition of a 

permanent establishment to address digital economy enterprises, an option explored further 

in Action 7, which dealt with other permanent establishment issues as well. It was eventually 

concluded that the optimal approach would be a modification of the definition of permanent 

establishment by way of a multilateral treaty, the subject of Action 15.  

The primary focus of the Action 1 report was on GST/VAT issues with consideration of a 

supplier registration system for digital supplies and four alternative collection models for 

imposing tax on imports of low value tangible goods. The report discussed the merits of and 

problems with each proposal but made no firm recommendations.  

Measures to require foreign vendors of digital services to register when supplies exceed 

the registration threshold have been adopted or are in the process of being adopted in many 

developed countries.1 In the case of the EU, vendors register centrally through a “Mini One-

Stop-Shop” (MOSS) system that provides a single central clearing house registration for 

merchants selling to any number of EU member states.2 The story is very different in less 

developed countries, however. Limited measures such as an equalisation levy on electronic 

                                                           
1 Australia, Japan, Korea, New Zealand, Singapore, South Africa, and Thailand. The United States has no VAT 
and is generally not supportive of consumption taxes on cross-border digital services. 
2 Used by the Netherlands and the UK in this survey.  
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advertisements,3 a withholding tax on some e-transactions4 and formal recognition of e-

commerce as an industry with no proposed accompanying tax measures5 have been adopted 

or proposed but it is clear that less developed countries have made far less progress than 

wealthier nations on extending the VAT effectively to imported digital supplies.  

 

1.3 Action 2: Neutralising the Effects of Hybrid Mismatch Arrangements  
 

Hybrid mismatch arrangements exploiting differences in tax treatment of business 

structures in different jurisdictions are widespread. An example of a hybrid mismatch is a 

partnership treated as a flow-through entity in one jurisdiction and separate legal entity in 

another. Exploiting the different treatments can cause substantial tax base erosion or may 

equally lead to over taxation. If, for example, the business is viewed as a transparent entity in 

the jurisdiction in which it carries on business and a legal entity in the home jurisdiction, the 

entity may be unable to claim foreign tax credits for the operating jurisdiction tax borne by 

the individual partners, persons different from the legal entity seeking a credit.  

The problem has long been recognised in international tax circles. Previously, the OECD 

attempted to address the issue through suggested “interpretations” of existing provisions in 

the OECD model treaty, with the hope that these interpretations would be applied by 

countries when interpreting their own bilateral treaties. The limitations of this approach were 

obvious, however, as the wording in the model treaty and bilateral treaties clearly did not 

anticipate the problem, making a solution by way of interpretation inconsistent with the 

actual treaties and underlying domestic legislation. In its plan for Action 2, the OECD suggests 

a dual prong solution to address the problem, based on modification of treaties by way of the 

MLI combined with explicit domestic legislation by treaty partners to ensure their domestic 

laws can accommodate the suggested changes.  

A number of OECD countries surveyed in this volume have adopted or are in the process 

of adopting explicit measures in local law to deal with hybrid mismatches6 or modifying earlier 

rules.7 Complementary assent to the MLI is discussed below, in Action Plan 15. Significantly, 

jurisdictions surveyed that have entered into the MLI have all, apart from New Zealand, 

incorporated reservations of some sort to the hybrid mismatch rules. Taking the dissent one 

step further, the United States on principle does not accept the logic of a need for local action. 

The problem and need for local responses seems not to be recognised by non-OECD members 

surveyed,8 while the view in one jurisdiction, China, appears to be that local law precludes the 

                                                           
3 India. 
4 Indonesia. 
5 Vietnam. 
6 Australia, Canada, Japan, Korea, the Netherlands, New Zealand. 
7 United Kingdom. 
8 See, for example, Nigeria and Thailand. 
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possibility that a hybrid arrangement could be subject to different legal characterisations 

inside and out of the country.  

 

1.4 Action 3: Designing Effective Controlled Foreign Company (CFC) Rules  
 

Action 3 recommendations address tax deferral associated with investments through 

companies in low tax jurisdictions. It has long been recognised that tax law’s respect for 

separate entities offers many opportunities for tax deferral – income could be accumulated 

in a controlled foreign company located in a tax haven with the owners incurring no tax 

liability until the funds were repatriated to them. In the interim, the tax haven entity could 

invest in any asset that its owners might otherwise buy directly.  

The world’s first comprehensive anti-deferral regime was adopted in 1962 in the United 

States. Since then, the US “Subpart F” rules, as they are known from their location in the 

Internal Revenue Code, have served as a loose model for comparable anti-deferral regimes 

across the globe. The spread of anti-deferral rules accelerated significantly from the 1980s as 

countries loosened or removed currency controls, making it possible for taxpayers to hold 

investments through foreign holding companies.  

While the mechanics vary from country to country, all anti-deferral systems raise the same 

issues. The operational heart of the regimes is the attribution of income derived by a 

controlled foreign company (CFC) to its shareholders. Where the shareholders are unable to 

prove the actual income of the subsidiary, a deemed rate of return is used, much higher than 

the prevailing home country government bond rate on the assumption that rational investors 

are unlikely to put capital in a foreign company with allegedly no way of knowing what income 

that company is deriving unless it is far greater than the guaranteed income safely available 

in the home jurisdiction.  

Four refinements commonly complete a CFC regime. First, the attribution rules generally 

only apply to shareholders with interests greater than an attribution threshold and only when 

the company is a “controlled” foreign company, usually meaning at least a designated number 

of residents have a controlling voting or dividend entitlement in the company. Ownership is 

normally traced through any number of intermediary interests that have direct or indirect 

interests in the CFC.  

Second, attribution is usually limited to income derived by CFCs located in tax havens or 

low tax jurisdictions. A variety of mechanisms are used to identify these countries including a 

number of lists and various definitions of low effective tax rates. Third, it is common to 

attribute only “passive” income derived by a CFC, on the assumption that passive investments 

have been diverted to a low tax jurisdiction for tax minimisation purposes only while 

investment in active business operations has been made to exploit location specific features 

of the jurisdiction. Fourth, a mechanism such as foreign tax credits is needed to prevent 
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double taxation when attributed income is subject to some taxation. Devising measures to 

prevent double taxation of income earned through CFCs may be far more challenging than 

designing comparable rules for resident companies. This is because the foreign tax may be 

payable in a third country, not the country in which the CFC is resident. For example, if a 

resident investor has an indirect interest in a tax haven CFC via a subsidiary in a comparable 

tax jurisdiction, the income of the CFC may be attributed to both the intermediary subsidiary 

and the shareholders at the top of the ownership chain in another country.  

The OECD’s Action 3 report views an effective CFC regime as a requisite element of an 

anti-avoidance armoury and indicates the issues that must be addressed for a CFC rule to 

work efficiently. The Plan provides little in the way of prescriptive or even suggestive 

guidance, however, noting that a variety of responses to each issue is possible and the actual 

path chosen will depend on other design elements of a CFC system.  

The impact of Action Plan 3 has been limited. Most advanced economies and some middle 

income jurisdictions had CFC regimes in place prior to the BEPS project and generally believe 

their systems are both adequate and compliant with the BEPS Action Plan.9 One country 

surveyed adopted a CFC regime in 2017, after the commencement of the BEPS project,10 and 

a number of countries amended their CFC rules in the same year.11 There is, however, no 

indication the changes have been in response to the BEPS Action Plan.  

Several jurisdictions have territorial income tax systems and so do not regard it as 

avoidance for residents to derive and accumulate income through CFCs.12 They therefore have 

neither CFC regimes in place nor plans to adopt them. For other countries that apply tax on a 

worldwide basis, existing regimes may be in need of improvement13 and lower income 

countries with no regimes in place may be particularly vulnerable to deferral avoidance 

through CFCs.14  

It seems likely that the impact of Action Plan 3 in the short term will continue to be limited. 

Jurisdictions with CFC systems in place will tinker with them from time to time but for the 

most part have sorted out operational issues. Jurisdictions with territorial tax systems have 

no interest in the regimes and countries that arguably would benefit most from adoption of 

CFC rules to date have not taken the initiative to add anti-deferral rules to their tax laws. 

 

                                                           
9 Australia, the Netherlands, New Zealand and the UK.  
10 Indonesia. 
11 The United States, South Africa, and Japan. 
12 Hong Kong, Singapore, and Malaysia. 
13 China. 
14 India and Vietnam. 
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1.5 Action 4: Limiting Base Erosion Involving Interest Deductions and Other Financial 

Payments 
 

  Action 4 recommendations address the problem of base erosion resulting from the 

use of excessive debt to capitalise subsidiaries in higher tax jurisdictions. Almost all company 

income tax systems allow companies to deduct interest payments when calculating taxable 

income but not dividends. As a result, even if dividends are subject to lower withholding tax 

rates than interest, or even no withholding tax, profits repatriated as dividends will have 

borne company tax in the source country that is likely to be higher than the withholding tax 

only imposed on interest payments. The different treatment of interest and dividends has led 

to thin capitalisation arrangements in which subsidiaries in higher tax jurisdictions are funded 

with small amounts of capital and larger amounts of debt to shift profits from the higher tax 

jurisdictions. The problem has been long recognised and the widespread response has been 

the adoption of thin capitalisation rules that deny a company deductions for interest paid on 

intragroup loans to the extent a company’s debt exceeds a designated ratio to equity. Action 

4 suggests an alternative approach, denying deductions for interest expenses to the extent 

that interest exceeds a prescribed percentage of a company’s earnings before interest, taxes, 

depreciation and amortisation (EBITDA). The proposal anticipates adjustment of the 

percentage where appropriate if the group as a whole has a higher percentage of interest 

expenses payable to third parties.  

The approach taken in Action 4 has not been widely embraced by those jurisdictions that 

appear to be satisfied with existing limitations based on a debt-equity ratio rather than the 

percentage of income system.15 Australia coincidentally is in the process of adjusting existing 

rules but has retained the debt-equity ratio basis for its thin capitalisation rule16 and Korea 

has also retained a debt-equity ratio thin capitalisation rule applying to financial institutions 

but supplemented it with an income ratio limitation. Indonesia has recently adopted an 

interest deduction limitation based on the debt-equity approach. The income percentage 

approach advocated in Action 4 is used in some jurisdictions,17 including EU member states 

that have been required to ensure local laws conform to an EU-wide anti-avoidance 

Directive,18 and the income percentage is under consideration in other cases.19 As is often the 

case, the United States has taken a unique path, retaining its current thin capitalisation rules 

for interest paid to related parties and adopting in 2017 a rule that limits interest deductions 

on debt between unrelated parties to a maximum of business interest income and 30 per cent 

of adjusted taxable income. Neither Hong Kong nor Thailand have interest deduction 

                                                           
15 China uses a debt-equity ratio rule and no plans to shift have been announced. 
16 Australia, for example, intends to modify its rules for valuing assets when applying the debt-equity ratio. 
17 India (since 2017), Japan, South Africa (since 2015), and Vietnam (since 2017), for example. Vietnam has 

indicated it will adopt thin capitalisation rules in addition to the interest deduction limitation rules. 
18 Applying to the Netherlands and the United Kingdom, in this survey. 
19 For example, Malaysia and Nigeria. 
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limitation rules, though in the case of Hong Kong it may be possible to use anti-avoidance 

rules to limit deductions. 

 

1.6 Action 5: Countering Harmful Tax Practices More Effectively, Taking into Account 

Transparency and Substance  
 

Action 5 looks beyond specific anti-avoidance measures to the role of transparency and 

modification of tax regimes so they apply to the true underlying substance of arrangements. 

In a sense, the work is a continuation from the starting point for the OECD’s work in the area, 

a report on Harmful Tax Competition: An Emerging Global Issue published in 1998. Action 5 

builds on that work and specifically allocates responsibility for progressing the work under 

the Action to the body that grew out of the earlier initiative, the Forum on Harmful Tax 

Practices (FHTP).  

There are two parts to Action 5: the identification of preferential regimes and 

obtaining a commitment by countries to transparency through compulsory spontaneous 

exchange of information of preferential rulings provided to taxpayers. The recommendations 

respond to concerns that preferential tax regimes are being exploited by way of artificial profit 

shifting, a process facilitated by the secrecy surrounding preferential rulings provided to 

taxpayers. Arrangements taking advantage of these situations benefit one jurisdiction while 

eroding the tax base of other jurisdictions. While the goal of Action 5 is not to harmonise 

countries’ systems for taxing multinationals, it is designed to reduce the distortionary effects 

of taxation on the location of mobile activities.  

As the work to be undertaken under Action 5 was effectively a revamp of the work of 

the FHTP, the criteria used to identify a harmful tax regime under the first part of Action 5 

had already been established. The Final Report on Action 5 adopted four key factors used in 

the original work and added eight other factors to determine if the tax system in a jurisdiction 

should be considered a preferential regime. The four key factors are: (1) the regime imposes 

no or low effective tax rates on income from geographically mobile financial and other service 

activities; (2) the regime is ring-fenced from the domestic economy; (3) the regime lacks 

transparency, and (4) there is no effective exchange of information with respect to the 

regime. In addition, a “substantial activity” requirement was elevated from one of the “other 

factors” to a key factor with this requirement aligning taxation with substance by ensuring 

that taxable profits are not artificially shifted from the location where value is created. The 

approach agreed on to determine whether there is substantial activity is known as the “nexus 

approach” where expenditure is used as a proxy for activity.  

Contained in the final report were the findings of a review of 43 preferential regimes, 

including 16 intellectual property (IP) regimes. Of the jurisdictions reported in this volume, 

China, the Netherlands, and the UK all had their IP regimes reviewed and all were found to be 
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inconsistent with the nexus approach. Australia, China, India, Japan, and South Africa all had 

non-IP regimes reviewed which were found to be not harmful, while four of Indonesia’s 

special regimes were originally placed under review but found to be outside the scope of the 

OECD’s work in 2017. Several of Korea’s regimes were also found to be outside the scope of 

the work. Most recently, Singapore’s IP development incentive was reported as not harmful 

while Vietnam still has several regimes, such as its IP benefits and economic zones regimes, 

under review. Thailand is in the process of amending several of its regimes including its 

international headquarters regime and regional operating headquarters regime, both of 

which were found to be potentially harmful. Hong Kong is also in the process of amending 

several of its regimes, including its profits tax concessions for corporate treasuries and captive 

insurers, to comply with Action 5. Another Asian jurisdiction, Malaysia, is also in the process 

of amending various miscellaneous regimes such as its biotechnology industry regime and 

pioneer status regime.  

The second part of Action 5 requires countries that are members of the inclusive 

framework to agree to the compulsory spontaneous exchange of certain tax rulings. Five 

types of rulings are covered: (1) rulings relating to certain preferential regimes; (2) unilateral 

advance pricing arrangements (APAs) or other cross-border unilateral rulings in respect of 

transfer pricing; (3) rulings providing for a downward adjustment of taxable profits; (4) 

permanent establishment (PE) rulings, and (5) related party conduit rulings. On 4 December 

2017 the OECD released its report on the outcome of the first peer review of the 

implementation of this standard. This report covers 44 jurisdictions, of which 1220 are the 

subjects of reports contained in this volume. More than 10,000 rulings issued in the period 1 

January 2010 to 31 December 2016 were found to be within the scope of the transparency 

framework and almost 6500 exchanges took place in the year of review, 1 January 2016 to 31 

December 2016. Recommendations for improvement were made for China, India, Korea, the 

Netherlands, and the UK. The peer review process is continuing.  

 

1.7 Action 6: Preventing the Granting of Treaty Benefits in Inappropriate 

Circumstances 
 

  Recommendations set out in the Action 6 report target a wide range of arrangements 

that share the common feature of taxpayers relying on treaty provisions to shelter income 

from taxation in “inappropriate circumstances”.  Although the report does not directly define 

when arrangements are inappropriate, the examples it provides show the intention is to 

target arrangements that technically fit within the protection against taxation in a treaty or 

achieve other treaty benefits such as lower rates but which were not intended to apply to the 

taxpayer seeking to benefit from the treaty. The primary example explored in the Action 6 

                                                           
20 Australia, Canada, China, India, Indonesia, Japan, Korea, Netherlands, New Zealand, South Africa, UK, US. 
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report is treaty shopping – taxpayers that operate through another country to take advantage 

of a treaty between that country and the place in which they wish to invest or conduct 

business. The report refers to two arrangements commonly discussed in international tax 

planning, a “conduit” company and a “base” company. While there is no universal 

understanding of these terms, the former is often used to describe an entity established in a 

third country to receive passive income (interest, dividends, or royalties) from enterprises in 

the target country and a “base” company is used to describe an entity established in a third 

country that is responsible for active business operations in the target jurisdiction.  

The report also identifies a number of secondary methods used to exploit the benefits of 

treaties inappropriately, some of which are also discussed in other Action reports. One of 

these is splitting contracts so each separate contract lasts less than a threshold designated in 

a treaty as giving rise to a deemed permanent establishment. A second technique is described 

as a “dividend transfer” arrangement where a dominant shareholder acquires shares 

temporarily from other shareholders to pull its shareholding over a threshold that entitles it 

to a lower dividend withholding tax rate under a treaty. A third technique, often referred to 

as “dividend stripping” in domestic tax planning literature, exploits differences in transaction 

characterisation rules to extract profits from a company as a capital gain, shielded from tax 

under a treaty, rather than a dividend, which could be subject to withholding tax under the 

treaty. A fourth technique is the use of partnerships or trusts to hold real property to avoid 

the look-through provisions in treaties that allow source countries to retain the right to tax 

gains realised indirectly on the sale of real property by selling interests in companies whose 

value is attributable mostly to real property in the source country.  

The Action 6 report offers a host of different solutions to these problems.  It recommends 

a response to transactions to avoid the characterisation of profit distributions as dividends be 

deferred until a non-designated future time. Most of the other issues, apart from treaty 

shopping, it suggests can be addressed through changes to the OECD model treaty or the 

commentary to that model.  

The Action 6 report offers a tri-track solution to the main problem of treaty shopping via 

domestic anti-abuse rules, a “limitation-on-benefits” rule to be added to the OECD model 

treaty and, through that route, eventually incorporated into bilateral treaties, and a “principal 

purpose test” incorporated into the MLI. The report points out that a “limitation-on-benefits” 

or “LOB” rule has long been a feature of US tax treaties and is now found in select treaties of 

other countries. The report suggests a new LOB Article be added to the OECD model. The 

“principal purpose test” or “PPT”, as it is sometimes called, added to the MLI as Article 7(1) 

will deny treaty benefits to income if it can be concluded having regard to all relevant facts 

and circumstances that obtaining the benefit was one of the principle drivers of the 

transaction giving rise to the income. The PPT will not apply, however, if the taxpayer can 

establish that granting relief in its case would be consistent with the purpose of the relevant 

treaty Article. Signatories to the MLI have effectively added the PPT to all their existing 

bilateral treaties with other signatories to the MLI. In addition, some countries are including 
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analogous wording into the preamble of new treaties21 and some are also adding LOB Articles 

to treaties.22 

 

1.8 Action 7: Preventing the Artificial Avoidance of Permanent Establishment Status  
 

The measure in double tax treaties with the most significant impact in terms of allocation 

of taxing rights over income from cross-border activities is the business income article, 

commonly based on Article 7 of the OECD model treaty. Article 7 removes, subject to later 

Articles in the treaty, the right of the source country to apply its domestic income tax 

provisions to business income derived by a non-resident unless the non-resident operates 

through a permanent establishment in the source jurisdiction. The later Articles that might 

override Article 7 allow source countries to retain limited taxing rights over dividends, interest 

and royalties and full taxing rights over capital gains realised on the disposal of real property.  

The reach of Article 7 depends entirely on the definition of a permanent establishment in 

Article 5. The core components in Article 5 deal with physical presence – factories, offices, 

mines, etc. – and these are supplemented by a range of deeming provisions.  A further 

deeming rule found in the UN model treaty explicitly and, via the commentary in the OECD 

treaty implicitly, treats the provision of employees providing services as a permanent 

establishment of the non-resident employer.  

The final Action 7 report detailed a number of techniques identified by tax administrations 

(and often litigated) that are used by non-resident enterprises to effectively operate in 

another jurisdiction without having a permanent establishment in the jurisdiction. The 

technique that receives most attention is the use of commissionnaire arrangements by 

foreign enterprises selling directly to customers in the foreign jurisdiction through local 

facilities. Instead of using a subsidiary (which would be resident in the jurisdiction) or a branch 

(which would constitute a permanent establishment), the non-resident enterprise sells 

through another person who is paid on a commission basis for each sale. The person selling 

on behalf of the non-resident enterprise merely acts as a sales intermediary and never 

acquires title to the items sold. These remain the property of the non-resident enterprise until 

sold and all profits from the sale, apart from the commission paid to sales person in the 

commissionnaire arrangement, are sheltered from tax in the source country because the 

actual seller has no permanent establishment. Action 7 addresses the problem through the 

MLI, which modifies existing treaties to ensure commissionnaire arrangements will be treated 

as permanent establishments of the non-resident seller and profits from the sales can thus 

be subject to taxation in the source country (the country in which the items are sold).  

                                                           
21 See, for example, Australia. 
22 For example, China and India. 
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The Action report also describes a number of other techniques used by non-resident 

businesses to avoid operations in another country being characterised as a permanent 

establishment. One method is the fragmentation of the operations of a business so each 

fragmented part fits into one of the exemptions in the definition of a permanent 

establishment, particularly those for “preparatory or auxiliary” activities. Again, the proposed 

solution is a modification of the definition of permanent establishment in the MLI.  

Another technique used by non-resident enterprises to avoid having a permanent 

establishment that is based on a temporal presence in the jurisdiction such as the deemed 

permanent establishment for construction projects or the deemed permanent establishment 

for extended personal services provided through employees is “splitting-up of contracts”. 

Under this technique, a project appears to be carried out by a number of different enterprises, 

with each part lasting for a time less than that required for a permanent establishment though 

in fact the contractors are commonly owned. Action 7 suggests this problem can be addressed 

partly through changes to the model treaty and accompanying commentary but indicates 

domestic anti-avoidance rules may deal more directly with the problem.  

For the most part, jurisdictions surveyed in this volume have addressed these issues 

through the MLI, although many have entered reservations to some aspects of the MLI as it 

applies to permanent establishments. In many cases, moreover, jurisdictions have not 

endorsed the full MLI suite of measures. Australia, for example, has not accepted the 

commissionnaire rules, the UK is only adopting the anti-fragmentation rules, and the 

Netherlands has lodged a reservation to avoid application of the contract splitting rules as 

they apply to mining exploration and exploitation to avoid conflict with the specific rules on 

mining permanent establishments set out in its existing treaties. A number of jurisdictions 

have complemented the MLI with domestic legislation.23 

 

1.9 Actions 8-10: Aligning Transfer Pricing Outcomes with Value Creation (Intangibles, 

Risks & Capital, and High Risk Transactions)  
 

Actions 8-10 are collectively known as the transfer pricing Actions, which contain 

recommendations designed to assure that transfer pricing outcomes are in line with value 

creation in relation to intangibles (Action 8), risk allocation taking into account contractual 

arrangements between related parties (Action 9), and to other high-risk transactions 

including intragroup management fees and head office expenses (Action 10). Intragroup 

transactions have grown exponentially since the arm’s length requirement for transfer pricing 

was first introduced in the 1920s. The arm’s length principle is found in both tax treaties and 

domestic legislation and is adopted almost universally. The overarching objective of Actions 

8-10 is to ensure income is taxed in the location of economic activity generating value. 

                                                           
23 For example, Hong Kong, India, Japan, and Korea. 



   

21 
 

Subsequent to the release of final Action reports, the OECD’s Transfer Pricing Guidelines for 

Multinational Enterprises and Tax Administrations were amended, and updates are now 

reflected in the 2017 edition of those Guidelines. While significant work has been done in 

relation to transfer pricing and revised guidelines do mean that there is an improvement in 

terms of getting closer to allocation principles relating to economic activity, some have 

regarded the refusal by the OECD to consider alternative methods of allocating profit, such as 

formulary apportionment, as disappointing.  

Many of the jurisdictions surveyed in this volume have adopted the new Guidelines by 

means of legislation that incorporates the Guidelines into domestic transfer pricing 

methodology or practices,24 indicated that their revenue authority can and will follow the 

updated Guidelines without the need for further legislation or regulations25 or suggested that 

the Guidelines are already in line with (some of) the practices and policies of the revenue 

authority.26 Other countries are expected to follow the new Guidelines but are yet to 

confirm.27 The work on transfer pricing is ongoing with further work mandated by the G20 

Development Working Group. 

 

1.10 Action 11: Measuring and Monitoring BEPS  
 

Action 11 sets out a program for the provision of data to national governments by the 

OECD to improve monitoring of responses to the BEPS agenda and to allow governments to 

consider national responses in light of observable trends globally. The Action is concerned 

with the availability of information to national governments and does not contemplate direct 

engagement by those governments for the Action to be carried out. As part of this initiative, 

the OECD will, in the future, release a Corporate Tax Statistics dataset that will report on a 

range of data in an internationally consistent format. Beyond country use of the data, findings 

will also enable the OECD to measure and monitor the impact of the BEPS package. 

 

1.11 Action 12: Mandatory Disclosure Rules  
 

Many of the Actions set out in the OECD’s BEPS agenda deal with specific tax minimisation 

arrangements by multinational entities such as transfer pricing, excessive debt loading, hybrid 

mismatches and treaty abuse. Action 12 is part of the package of transparency measures 

designed to support the substantive reform measures by assisting revenue authorities to 

detect aggressive tax planning strategies and respond to the risks associated with such 

                                                           
24 Australia, Hong Kong, New Zealand, Singapore, UK, Nigeria. 
25 Canada. 
26 China, India, Netherlands, US. 
27 Indonesia, Japan. 
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behaviour through measures such as risk assessments, audits, and, where needed, changes 

to domestic legislation. Action 12 was seen as necessary because many of the existing 

domestic disclosure regimes focus on schemes that are mass marketed by promoters and 

affect small to medium-sized entities as well as wealthy individuals. Schemes entered into by 

multinational entities that result in base erosion and profit shifting tend to be bespoke 

arrangements that often fall outside the scope of existing disclosure regimes.  

Action 12 is not a minimum standard but rather is described as “guidance based on best 

practices for countries which seek to strengthen their domestic legislation relating to 

mandatory disclosure by taxpayers of aggressive or abusive transactions, arrangements, or 

structures”. The report itself covers four key areas: an overview of mandatory disclosure, 

options for model mandatory disclosure rules, international tax schemes, and information 

sharing. Action 12 took the form of what the OECD describes as a modular framework that 

allows countries to design a disclosure framework tailored to their own needs.  

Amongst the OECD and G20 countries, mandatory disclosure rules existed prior to the 

BEPS initiative in the United States, Canada, South Africa, the United Kingdom, Portugal, 

Ireland, Israel, and Korea, as reports on five of those countries included in this volume 

indicate.28 These regimes are either transaction-based or promoter-based and the OECD 

Action builds upon these systems with recommendations on possible definitions of 

“promoter” and “adviser”. Many of the hallmarks used to identify arrangements that must be 

reported under current disclosure rules relate to domestic schemes and the Action 

supplements these with further wider indicators that can extend disclosure triggers to 

international schemes. Suggested hallmarks for international schemes include transactions 

with cross-border consequences that have material impacts in the reporting country.  

To date, despite the intended focus of the BEPS project on attacking international tax 

minimisation schemes, the response to Action 12 has been underwhelming. Two trends are 

apparent: jurisdictions either suggest that they already have some sort of mandatory 

disclosure regime in place or that there are no plans to implement such a regime. The lack of 

response may be due to the nature of the report on Action 12 which, while comprehensive 

and easily understood, is little more than a summary of existing regimes packaged as 

recommendations for best practice. The very general recommendations set out in Action 12 

contrast with the detailed and prescriptive minimum standard set out in Action 13, which 

deals with transfer pricing documentation and what is labelled country-by-country reporting. 

Discussion on the future direction of mandatory disclosure has tended to focus on the specific 

country-by-country reporting rules in Action 13 and whether countries would agree to 

embrace a mandatory publicly available country-by-country reporting regime, diverting 

attention from the more general issues covered by Action 12. Taxpayers have expressed their 

concern over additional compliance costs in relation to country-by-country reporting and any 

suggestion of further mandatory reporting requirements that are viewed as optional BEPS 

                                                           
28 United States, Canada, South Africa, United Kingdom, and Korea. 
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initiatives are likely to be strongly resisted. To this end, countries considering further 

mandatory reporting are likely to be faced with competing policy priorities. Vietnam is one 

such country concerned about the impact of such rules.  

Action 12 recommendations, if implemented, operate as both a compliance tool for 

revenue authorities and a deterrence measure for taxpayers and promoters engaging in 

aggressive tax planning arrangements. To this extent, pressure for mandatory reporting 

regimes is likely to be politically driven and at a national rather than international level. This 

is especially the case where data is collected, and questions are asked around its analysis and 

subsequent use to alter taxpayer behaviour and lead to regulatory change. While country 

responses to Action 12 have been limited, political impetus for such measures can be seen. 

The European Commission appears to support the initiative with a draft Directive published 

on 30 June 2017 requiring taxpayers or lead intermediaries within the EU to report on certain 

cross-border tax planning arrangements. This draft Directive broadly reflects the sentiment 

of the OECD report on Action 12. This is consistent with other EU measures around 

transparency and countries have committed to the EU proposed Directive for cross-border 

reportable arrangements.29 

 

1.12 Action 13: Transfer Pricing Documentation and Country-by-Country Reporting  
 

Action 13, dealing with transfer pricing documentation and Country-by-Country 

Reporting, is one of the most controversial BEPS Actions. This is likely due to its impact on 

taxpayers and the tax profession not only in terms of additional compliance costs but 

concerns around exposure to additional risk assessments and revenue authority audit 

activities. Like Action 12, Action 13 is also part of the BEPS program centred on increased 

transparency, but unlike Action 12, it is part of the minimum standards in the BEPS Inclusive 

Framework which means it is a mandatory Action for countries which have signed to that 

framework. All jurisdictions included in this volume have agreed to implement Country-by 

Country Reporting (CbCR).  

The origins of CbCR are commonly attributed to a proposal by Richard Murphy in 2003 

that transnational companies should be required to publicly account for their tax payments 

(Murphy, 2003). His suggestion was made in the context of a proposed accounting standard 

rather than a legislative requirement, with the aim of providing “information that will assist 

those seeking to appraise the organisation with regard to: its corporate social responsibility; 

investment risk; tax risk; its contribution by way of value added to the societies in which it 

operates; [and] its contribution to national well-being by way of tax payment within those 

locations” (Murphy, 2003, pp. 20-21). Murphy’s proposal was adopted by civil society groups 

and the notion of CbCR became a popular concept in the call for greater transparency of 
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multinational entity tax practices. Two years after Murphy’s proposal, the European Union 

Joint Transfer Pricing Forum’s Scheme recommended another version of CbCR that could be 

used by revenue authorities as a risk assessment tool in transfer pricing cases. Subsequent 

consideration of the issue by the OECD led to that organisation adopting what appears to be 

a combination of the proposals by Murphy and the European Union but with a focus on an 

underlying goal of increased transfer pricing documentation and confidentiality (revenue 

authority access only) rather than public disclosure.  

The final report on Action 13 provides a template for CbCR of income, taxes paid, and 

certain measures of economic activity. It is a three-tiered standardised approach to transfer 

pricing documentation with a high level master file outlining business operations and transfer 

pricing policies, detailed transactional transfer pricing documentation known as the local file, 

and a country-by-country report which provides annually, and for each tax jurisdiction in 

which a multinational entity does business, the amount of revenue, profit before income tax 

and income tax paid and accrued. The threshold for reporting has been set at group revenue 

of EUR 750 million with jurisdictions converting the threshold amount to the equivalent in 

their own currency for the purposes of domestic legislation.  

One of the biggest challenges facing multinational entities is the collection and collation 

of data required for the CbC Report. Many taxpayers were underprepared for the reporting 

requirements. As the chapters in this volume reveal, most countries were quick to act on the 

recommendations contained in Action 13 with many enacting legislation in 2016.30 As a result, 

some taxpayers were faced with a reporting deadline as early as 2017. While many 

jurisdictions passed legislation mandating CbCR, other jurisdictions concluded that their 

existing laws were sufficient to support CbCR.31 Different domestic approaches have been 

adopted in Australia, Canada, China, Hong Kong, India, Indonesia, Japan, Korea, Malaysia, the 

Netherlands, Nigeria, New Zealand, Singapore, South Africa, the UK, the US, and Vietnam, all 

of which have domestic legislation in place that supports CbCR. Thailand is the only 

jurisdiction with a report in this volume that does not yet comply with Action 13. Thailand still 

needs to implement transfer pricing legislation that allows the revenue authority to require 

transfer pricing documentation and CbCR.  

CbCR information can be exchanged between revenue authorities either under the 

Multilateral Competent Authority Agreement on the Exchange of Country-by-Country 

Reports (MCAA) or a specific bilateral Competent Authority Agreement such as a tax treaty. 

As at 8 August 2018, 72 countries had signed the MCAA, of which 15 are surveyed in this 

volume. As Thailand does not have the necessary legislative regime to require the 

documentation, it has not signed. In addition, the US has not signed but has been rated as 

largely compliant with the OECD requirements on exchange of information based on its 

bilateral network of treaties. To date, Vietnam has not signed and currently has no way to 
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exchange information. Taxpayers have expressed concern about two aspects of CbCR (in 

addition to the compliance costs involved). First, they are apprehensive that revenue 

authorities may use CbCR for purposes other than transfer pricing assessments and, second, 

they are disquieted by the possibility that in the future mandatory reports will become 

publicly available. In light of developments in the EU, corporate social reporting requirements, 

and a drive by civil society groups to move towards publicly available CbCR, the latter 

possibility may not be remote.32 

 

1.13 Action 14: Dispute Resolution  
 

Action 14 of the BEPS program sets out a prescription for more effective international tax 

dispute resolution mechanisms. It is designated as a minimum standard for BEPS inclusive 

framework members meaning all 118 jurisdictions joining the framework are committed to 

adopting the standard to resolve treaty related disputes in a timely, effective and efficient 

manner.  

Where tax authorities in two jurisdictions sharing a bilateral tax treaty disagree on the 

possible application of a treaty provision, income derived by a taxpayer in one of the treaty 

jurisdictions may be subject to double taxation on the same income. The problem could arise, 

for example, if both authorities agree a receipt by a person with no permanent establishment 

in the source country is business income but disagree on the character of the income, with 

the source country viewing it as royalty income and the residence country characterising it as 

commission income. The source country will claim a taxing right over the royalty and the 

residence country will tax the same amount as commission with no credit for any source 

country withholding tax as it does not recognise the source country’s right to tax the income. 

In circumstances similar to this, taxpayers can ask the two tax authorities to invoke what is 

known as a “mutual agreement procedure” (MAP) included in all bilateral tax treaties. The 

MAP provides a process for the two tax authorities to resolve the potential double taxation 

by coming to an agreement on a common approach to the problem.  

The MAP process has often been subject to criticism. In many cases it is inordinately slow 

and cumbersome, with disputes sometimes taking years to resolve. In some cases, the dispute 

is never resolved; in treaties that do not provide for compulsory arbitration in the event of 

non-agreement, there are no sanctions for simply giving up on efforts to reach an agreement.  

Prior to commencement of the BEPS program, much of the focus of the OECD’s tax agenda 

was directed at dividing taxing rights between source and residence countries and requiring 

signatories to bilateral treaties to adopt credit or exemption rules to prevent double taxation 

where the treaty divides taxing rights between the parties to the treaty. One significant 

feature of the BEPS program has been a change in concern by the OECD with preventing 
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double taxation to preventing less than single taxation. Evidence of this shift is the 

requirement for countries which have agreed to the minimum standards to include in their 

tax treaties an express statement that their common intention is to eliminate double taxation 

without creating opportunities for non-taxation or reduced taxation through tax evasion or 

avoidance (Action 6).  

By its very nature, the BEPS program seeks to prevent less than single taxation, leaving 

Action 14 as the only Action item that focuses on the prevention of double taxation. This 

Action has generally been welcomed by taxpayers who see this measure as recognition of the 

importance of tax certainty in light of increased scrutiny, but it is seen as creating additional 

administrative requirements for revenue authorities.  

The Action Report contains four parts, consisting of the Terms of Reference, Assessment 

Methodology, MAP Statistics Reporting Framework, and Guidance on Specific Information 

and Documentation Required to be Submitted with a Request for MAP Assistance. The Terms 

of Reference allow for the assessment of a framework member’s legal and administrative 

framework, including the practical implementation of this framework to determine how its 

MAP regime performs relative to certain criteria in four key areas: the prevention of disputes; 

the availability and ease of access to MAP; the resolution of MAP cases; and the 

implementation of MAP agreements. The Terms of Reference contain 21 elements and 12 

best practices and form the basis of a peer review used to monitor each member’s progress 

on implementing the Action.  

The most onerous part of Action 14 falls on revenue authorities who are required to 

provide documentation on their MAP procedures when subject to a MAP peer review and 

monitoring process. This process is conducted by a subgroup of the Forum on Tax 

Administration, a body sponsored by the OECD and comprising tax commissioners from 50 

jurisdictions, with the oddly repetitive title of Forum on Tax Administration MAP Forum. 

Specifically, Action 14 requires members to provide timely and complete reporting of MAP 

data based on the new MAP statistics reporting framework and publish their MAP profiles in 

the agreed template. Peer review reports are released to the public upon completion. As at 

30 August 2018, the OECD has conducted four rounds of its stage 1 peer reviews, assessing 

the implementation of Action 14 reporting in 28 countries.  

The peer review process commenced in December 2016. Of the jurisdictions with reports 

in this volume, Canada, the Netherlands, the UK and the US were in the first batch of peer 

reviews, Korea and Singapore in the third batch and Australia, Japan, and New Zealand were 

in the fourth batch. The reviews of the remaining nine jurisdictions are yet to be finalised, 

with India and South Africa in the sixth batch, and China, Hong Kong and Indonesia in the 

seventh batch. Peer reviews have been deferred until 2020 for some countries including 

Malaysia and Nigeria.  

The Action on improving treaty dispute resolution has not been universally applauded. 

Countries such as Australia, Canada, Japan, the Netherlands, New Zealand, the UK and the 
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US, with what would be regarded as sophisticated tax regimes, have generally embraced 

Action 14. However, it has become clear that other countries, despite their size and relative 

sophistication, are finding it difficult to embrace this minimum standard. All three “BRICS” 

countries reported in this volume indicate that they are either facing resource constraints 

(China), are opposed to MAP (India) or have not yet committed to MAP (South Africa). Other 

less developed countries have been slow to embrace Action 14. For example, Vietnam is 

working on developing recommendations while Indonesia has some local rules with a further 

review being undertaken.  

 

1.14 Action 15: Multilateral Convention to Implement Tax Treaty Related Measures 

to Prevent BEPS  
 

The BEPS program contemplated completion of Actions in three ways: through direct 

actions by participating jurisdictions, by the OECD overseeing the process (primarily in respect 

of collecting data on implementation and reporting back to all framework members), and by 

adoption of a multilateral treaty, the “Multilateral Convention to Implement Tax Treaty 

Related Measures to Prevent BEPS”.  Action 15 was designed to analyse the tax and public 

international law issues related to the development of a multilateral agreement and on the 

basis of that analysis develop a multilateral instrument (MLI) that could be entered into by 

willing countries to easily implement many of the BEPS recommendations, particularly those 

related to existing tax treaties. The text of the MLI and its accompanying Explanatory 

Statement was accepted by the BEPS framework participants in November 2016 with the first 

signing taking place in June 2017. The instrument was not made a minimum standard for BEPS 

framework members and it was thus not compulsory for countries who are part of the BEPS 

Inclusive Framework to sign it. 

While tax treaties are based on a common set of principles, each is negotiated bilaterally. 

Changes to the principles, usually reflected in changes to the model treaty that acts as the 

starting point for the design of bilateral treaties, do not automatically flow through to treaties 

already concluded and put into effect. These can only be amended on an individual basis 

following separate renegotiation, signing and ratification. Renegotiating all of the globe’s tax 

treaties would be an almost impossible task. One object of the MLI was to short-circuit the 

impossible time burden by modifying in one instrument all bilateral treaties signed by 

signatories to the multilateral instrument. It was anticipated that not all signatories would 

wish to modify all of their bilateral treaties in the manner set out in the MLI. To accommodate 

this, only three elements of the MLI are mandatory for parties signing the instrument and 

countries are able to opt out of the remainder of the agreement either entirely or by placing 

reservations on their adoption of the MLI. The MLI itself has 39 Articles, 24 of which relate to 

potential substantive changes to relevant treaties in the areas of hybrid mismatches, treaty 

abuse, permanent establishments and dispute resolution. The three areas that are mandatory 
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are a new treaty preamble, a measure for the prevention of treaty abuse, and changes to the 

mutual agreement procedure. All other elements of the MLI are optional and registering 

reservations to some Articles of the MLI is a common trend, with all of the countries reported 

in this volume placing at least some reservations on the adoption of the standard MLI Articles.  

 

1.15 A Fork in the Tax Road  
 

A pair of cataclysmic events in the first decade of the 21st century – unprecedented global 

terrorist attacks and a global financial crisis – led to an extraordinary shift in attitudes to long-

accepted international tax norms. Previously sacrosanct notions such as the inevitability of 

tax havens and tax secrecy as elements of tax competition and the appropriateness of profit 

shifting via transfer pricing within limits were swept away as the global community came 

together for the first time and agreed to pursue a united quest against international tax 

avoidance. The result of this resolve was the BEPS project. As the reports in this volume show, 

a commitment to multilateral or cooperative approaches to confronting international tax 

avoidance took hold, even if there were disagreements on some details or local shortcomings 

that make implementation of particular measures problematic.  

As the BEPS project unfolded, jurisdictions that were in the process of reforming local 

legislation continued their domestic initiatives. In most cases the changes they made, 

including updates to Australia’s transfer pricing regime and amendments to the Japanese and 

the US CFC regimes, complemented commitments later agreed to in the BEPS program. The 

same is true of unilateral anti-avoidance rule reforms adopted by some jurisdictions. 

Examples include Australia’s extension of its general anti-avoidance rule to apply to 

international arrangements of concern and analogous initiatives in China and India to 

strengthen their anti-avoidance rules.  

While technically unilateral rules, these amendments largely resonated with the goals 

of the BEPS agenda. So, too, did additional transparency measures that were introduced by 

some countries. Shortly before the BEPS project commenced, Australia adopted rules that 

require the revenue authority to publish specified information about the tax affairs of large 

corporate taxpayers. Large taxpayers are also now encouraged to disclose tax information 

under the Tax Transparency Code in a voluntary tax transparency report. While few countries 

have gone this far, jurisdictions such as Hong Kong and Korea have focused on ensuring 

greater transparency through existing regimes, also consistent with the BEPS objectives.  

Multilateralism complemented by parallel domestic rules that support BEPS objectives 

has not been the only response to the events that led to BEPS, however. Some nations 

participating in the BEPS framework also pursued a parallel path of unilateral action untied 

to, and sometimes markedly diverging from, BEPS principles. The important precedent for 

alternative unilateral action was the enactment by the United States in 2010, shortly before 
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the commencement of BEPS, of its controversial Foreign Account Tax Compliance Act (FATCA) 

measure. FATCA imposed on all banks worldwide an obligation to report to US authorities 

information on the assets and income of depositors with “US-person” status, a characteristic 

attributed to a person satisfying any one of a variety of designated indicators of ties with the 

US. The measure could be unilaterally enforced on foreign banks by the threat of cutting their 

ties with the international banking system operated from the US in the event of non-

compliance.  

In some cases, unilateral actions continued after the commencement of the BEPS 

project without apparent regard to the OECD’s request that BEPS participants refrain from 

unilateral measures beyond the apparent scope and intention of the BEPS initiatives. The best 

known of the recently adopted unilateral rules is the UK’s diverted profits tax (DPT), 

colloquially known as the Google tax, first announced in December 2014 and passed into law 

the following year, with effect from April 2015. Adopted in response to domestic political 

pressure, as reported in the UK chapter in this volume, the UK DPT imposes an income tax at 

a rate higher than the UK company tax rate on profits deemed to have been diverted from 

the UK. The legislation defines diverted profits in terms of companies with global supply 

chains making substantial sales into the UK using methods other than a UK subsidiary or 

branch and companies that have a UK operation that incurred expenses to foreign affiliates 

where the impugned acquisitions lack economic substance. A high turnover trigger threshold 

(GBP 10 million) ensures the tax is limited to large multinational firms.  

A second example is the Australian DPT, announced a few weeks after the UK tax went 

into effect and operating since January 2016. The Australian legislation is aimed at 

multinationals effectively operating in Australia but avoiding arrangements that would 

constitute a permanent establishment. Like its UK counterpart, the Australian DPT has a high 

trigger threshold and was reportedly aimed at about 30 large multinational enterprises.  

The international tax system thus finds itself at a fork in the road. At the same time 

they have embraced the cooperative and multilateral principles of BEPS, some jurisdictions 

have ventured down the unilateral move fork, equating tax sovereignty with wholly 

independent actions. In parallel with their BEPS activities, these countries have bolstered 

their participation in the international cooperative program with national rules that appear 

to extend domestic tax bases beyond prevailing international norms. These moves may turn 

out to be the start of a shift towards ad hoc individual country base broadening responses to 

international tax avoidance or they may simply be the first forays into what eventually 

become generally accepted principles of the international tax system.  

The alternative fork is the multilateral path based on international agreement and 

multilateral tax treaties. This approach sees cooperation not as a ceding of tax sovereignty 

but rather an exercise of that sovereignty, reaching compromises that benefit each signatory 

even as others enjoy positive outcomes from the agreement. Endorsement of the inclusive 

framework, which at the time of writing has a membership of 118 countries, and the MLI, 
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which currently has 84 signatures, is evidence of global support for multilateral solutions to 

the problem of international tax avoidance.  

Is it possible that international cooperation might some day extend to a multinational 

solution to the still untouched elephant in the room problem, the current allocation of 

multinational enterprise income on the basis of notional artificial “arm’s length” transactions 

between parts of the same business? A multilateral agreement on the global division of taxing 

rights over income of multinational firms would, to be sure, appear to be a large step from 

the MLI that in effect embraces and reinforces the impact of bilateral tax agreements by 

updating these treaties to reflect contemporary and widely held values. At the same time, 

however, it could be said that a treaty imposing common rules and standards on aspects of 

most of the world’s bilateral treaties marks a shift from bilateral to multilateral solutions and 

the next step, an international agreement on the allocation of taxing rights, is no longer 

unimaginable. Moving from procedural measures and assertions of treaty purpose changes 

to agreement on the division of taxing rights on a global scale is a significant step, but arguably 

it is just that, a step, and not a revolution. The world is already telling countries how their 

agreements to divide taxing rights between each other should look. A logical progression 

would be agreement on how all signatories should divide taxing rights in supply chains 

involving multiple countries. The BEPS project has been one of the most important 

developments in international tax in decades. The question that flows from the reports that 

follow in this volume is whether it is the end of a process or the start of a new one. The answer 

remains elusive. 
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